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HE  fpirit  of  Philofophy  which 
peculiarly  diftinguiffies  the  prefent 
age,-  after  having  corrected' a num- 
ber of . errors  fatal  to  Society, 
feems  now  to  be  directed  towards  the  prin- 
ciples of  Society  itfelf;  and  we  fee  prejudices 
vanifb,  • wh/ch  are  difficult  to  overcome,-* 
in  prop^r^ion  - as  »it  is  dangercns  to  attack 
f ' B 
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them.(rz)  \This  rifing  freedo$n#  of  f6i\imCnty 
• the  neceffary  foterunner'  of  political’  freedom 
•led  me  to  imagine,  that  it  Wouldyhot  be 
unacceptable  to  the  Public,  to  be  mack 
acquainted  with  the*  principles-  of  a O^fti- 
ttition,  on  which  the  eye  of  curiofity  feems 
notv  to^be  univerfally  turned;  and  which,, 
though  cele orated  as  a model  of  perfection, 
is  yet. but  little  known  to  its  admirers. 

am  aware,  that  it  'will  be  deemed 
fumptubus  «in  a Man  \yho  has  palk-4  +1 


greatefh part. of  his. ' li/k  out  of  England 

\ -•  - . . / c J . _ ’ \ 


attempt  a delineatioi|  of' the'*  jimglifh  Govern- 
ment; a fylte^  ' wkich  is  Xuppo/ed  *to  fye'.fo 


complicated  as  not  to  be*  underflood,  or 
developed,  but  by  thofe  who  have  been 


(a)  As  every  popular  notion,  which  may  contribute 
to  the  fup(jort  of  an  arbitrary  Government,  is  at  all  times 
vigilantly ' protected  by  the  Whole  ftrength  of  it,  political 
prejudices  are,  lZt  of  all,  if  ever,  fhaken  off  by  a Nation 
fubjeAed  to  fuch  a Government.  A great  change  in  this 
refpecff,  however,  has  of  late  taken  place  in  France, 
whert:  opinions  are  now  difcuffed,  and  tenets  avowed, 
which,  in  the  time  of  Lewis  the  fourteenth,  would 
* have  appeared  downright  bMfphbmy ; it  is  to  this  an 
fdlulioii  is  made  there.  i 


; 


l 


j 


•Vt  • 


( 


( ^ 


U jf  L IN  \jr  Ilj  J\  IN  \_J  9 ^ 

ani.iatfd  in  the  myfteries  of  it  ,/rom  their 
infancy,,  y 


But,  though  a foreigner  in  England,  yet  as 
a native  of  a free  Country,  I am  no  ftranger 
to  J'ofe  circumftances  which  conAitnte  or 
chara&erife  liberty  : even  the  great  difpropor-, 
lion  between  the  Republic  of  w^'A  I am 
a member  and  in  which  I formed  my  prin- 
cij.  les,  and  the  Britifh  Empire,  has  perhaps 
or/y  contributed  to  ’ facilitate  my  p^litioil 
j ncnpr»es.  , i ■■  , 

A Mathematidan.  the  befter  difco- 
ver  the  proportion  he  inviftigates,  begins  .with 
freeing  his  equation  from  ' coefficients,  or  fuch 
other  quantities  as  only  ptrplex,  without  pro- 
perly conftituting  it ; fo  it  may  be  advantage- 
ous to  the  inveftigator  of  the  caufes  that  produce  * 
the  equilibrium  of  a Government,  to  have 
previoufly  Audied  theirq  difengaged  *fr#m  the 
apparatus  of  fleets,  armies,  foreign  trade, 
diftant  and  extenfive  dominiofls,  in  a word, 
from  all  thofe  brilliant  circumflances  which  fo 
greatly  affedl  the  external  appearance  of  a 
powerful  Society,  but  have  no  eflential  con- j 
nedtion  Aith  the  real  principles /f  it. 
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It  is  upcn  the  paffions  of  Mankind,  that  is, 
upon  caufes  whirfi  are  unalterable,  that  the 
action  of  the  various  parts  of  a State  depends. 
The  machine  may  vary  as  to  its  dimepfions, 
but  its  movement  and  adting  fprings  ryr  er- 
,thelefs  remain  intrinfically  the  fame;  4nd  that 
time  cad.  ~>t  in  any  fhape  be  conlidered  as  loft, 
which  has  been  fpent  in  feeing  them  adt  and 

move  !in  a narrower  circle, 

^ t ...  I 

# On^  other  confederation  I will  fug^l; 

which  is,  that  the  very  circumftance  pr  1 

a foreigner  may  of  i'tfelf  *be  attended,  in  t 
\ cafe,  with  a degree  )f  advantage.  The  Epg^ 
lifh  themfelves,  (the  obfervation  cannot,  give 
them  any  offence)  having  their  eyes  open,  as  I 1 
may  fay,  upon  their  liberty,  from  their  fidt 
• entrance  into  life,  are  perhaps  too  much  fami- 
liarifed  with  its  enjoyment,  to  enquire,  with 
real  concern,  into  its  caufes.  Having  acquired 
practical  notions  of  their  government,  long 
before  they  ha/e  meditated  on  it,  and  thefe 
nqjdons  being  llowly  and  gradually  imbibed, 
they  at  length  behold  it  without  any  high 
^ degree  of  fenfibility:  and  they  feem  to  me,  in 
< this  reipedt,\  to  be  like  the  recluft.  Inhabit? nt 
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of  a I;alace,  who  is  perhaps  in  the  worft  fitua- 
tion  for  attai.ninga  Complete  idea  of  the  whole* 
and  never  experienced  the  ftriking  effedt  o.f 
its  external  ftrudture  and  elevation  or,  if  you 
p^afe,  like  a Man  who1,  having  always  had  a 
beautiful  and  extenlive  fcene  before  his  eyes, 
continues  for  ever  to  view  it  ^yith  indif- 
ference. 


But  a ftranger,  beholding  at  once*  the  va- 
rious parts*  of  a Csnftitution  difplayJd  ‘before 
hi*^,  which,  at  the  fame  time^that^t  carries 
l’berty  to  its  height,  has  guarded  againft  incon- 
veniences fetm-mgly  iijevitable,  beholding,  in 
ihort,  thofe  things  'c.yried  iifro  execution^ 
which  he  had  ’ ever  regarded  as  mofe  defirable 
than  poffible,  he  is  ftruck  with  a kind  of  admi- 
ration : and  it  is  neceilary  to  be  thus  ftrongly 
affedted  by  objedts,  to  be  enabled  to  reach 
the  general  principle  wrhich  regulales  them. 

1 * ? * 

Not  that  I mean  to  infnjuate,  that  I have 

penetrated  with  more  acutenefs  into  the  Con- 
• • 

flitution  of  England  than  others ; my  only 
delign  in  the  above  obfervations  was  to  obviate 
an  unfavorable,  though  natural  prepolfeffihn ; 
and  _f,  either  in  treating  of  /the  caufes*  wfcich 


6 t:he  constitution 

c 

originally  produced  the  Englilli  liberty,  <or  if 
thofe  by  which  it  is  ftill  maintained,  my 
obfervations  Ihould  be  found  new.  or  lingular, 

I hope  the  Englilh  reader  will  not  condemn 
them,  but  where  theyffhall  be  found  incor- 
fiftpnt  with  Hiflory,  or  with  daily  experience. 
Of  my  readers  in  general  I alfo  requeflf,  that 
they  will  no.  judge  of  the  principles  I fhall 
lay  down,  but  from  their  relation  to  thofe  of 
hunym  nature  : a conlideration  which  is  almoit 
the.only^one  eiTential,  and  has  been  hitherto1 
too  much  negledied  by  the  Writers  oh  the 
fubjed  of  Government.  ' , 
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Caufes  of  the  liberty  of  the  Englijh  Nation*— 
Rerfons  of  the  difference  between ..  the 
Government  of  England,  ^ id  that  of 
France. 

\ 

WHE-N  the  Romans,  attacked  on*  all 
fides  by  the  Barbarians,,  were  reduced 
fo  the  neceffity  of  defending,  the  centre  of 
their  Empire,  they  abandoned  Great  Britain,  as# 
well  as  feveral  other  of  their  diftant  provinces. 
The  Bland,  thus  left  to  itlelf,  became  a prey 
to  the  Nations  inhabiting  the  Ihores  of  the 
Baltic  ; who,  having  firft  deftroyed  the  ancient 
inhabitants,  and  for  a long  time  reciprocally 
annoyed  each  other,  eftablifhed  fevferal  Sove- 
reignties in  the  fouthern  part  of  the  Bland, 
afterwards  called  England,  .which  at  length 
were  united,  under*  Egbert,  into  one  King- 
dom. 

Tne  fuccelTors  of  this  Prince,  denominatfd 
, the  Anglo-Saxo’n  Princes,  among- 


> 


whom 
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Alfred  th«.  Great  and  Edward  the  Confefbr 

f 

are  particularly  celebrated,  reighed  for  about 
two  hundred  years  : but,  though  our  . know- 
ledge of  the  principal  events  of  this  early 
period  o£  the  Englifli  Hiftory  is  in  fome 
degree  exadt,  yet  we  have  but  vague  and 
uncertain  ^ accounts  of  the  Government ( which 
thofe  Nation.,  introduced. 

It  appears  to  have  had  little  more  afiinby 
with'  the  prefent  Conftitution,  than  the  gene- 
ral relaVion,  common  indeed  to  all  the  do- 
vernments  eftablifhed  by  the  Northern  Nations 
( that  of  having  a King  (and-a  Body  of  Nobility  ; 
and  the  ancient  Saxon  Government  is  “ leftiis 
“ in  ftory  (to  ufe'  the  expreffions  of  Sir  Wil- 
“ liam  Temple  on  the  fubjedt)  but  like  fo 
“ many  antique,  broken,  or  defaced  pictures, 
“ which  may  hill  reprefent  fomething  of  the 
“ cuftomfc  and  falhions  of  thofe  ages,  though 
“ little  of  the  true  lines,  proportions,  or 
“ refemblance.”  (a) 

It  is  at  the  era  of  the  Conqueh,  that  we 
are  t6  look  for  the  real  foundation  of  the  Eng- 

V — — — 

(a)  See  his  Introdudion  to  the  Hiftory  of  England. 

( . ' 
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iifh  Cohftitution.  From  that  per-'^a,  fays 
Spelman,  novus  fechrum  nafcitur  ordo ; (a) 
William  of  Normandy,  having  defeated  Harold, 
and  made  himfelf  mailer  of  the  Crown,  fub- 
verged  the  ancient  fabric  ’of  the  Sarxon  Legil- 
lation  : he  exterminated,,  or  expelled,  tfye 


(a)  See  Spelman,  Of  Parliaments. — It  has  ueen  a fa- 
vourite thefts  with  many  Writers,  to  pretend  that  the  Saxon 
Government  was,  at  the  time  of  the  Conqueft,  by  no 
means  fubverted  ; that  William  of  Normandy  legally 
acceded  to  the  throne,  and  confequently  to  the  engage* 
nent-  of  the  Saxon  Kings;  and  much  ^rgumfnt  has*n 
p .rticular  been  employed  with  regard  to  the  word  Conquejl , 
whtcn,  it  was  faid,  in  the  feudal  fenfe’only  meant  acqui- 
sition. Thefe  opinions  have  been  particularly  infilled  upon 
in  times  of  popular  oppofition ; and  indeed  there  wSs  a far 
greater  probability  of  luccefs,  in  raffing  among  the  People 
the  notions  familiar  to  them  of  legal  claims  and  precedents, 
than  in  arguing  with  them,  from  the  no  lefs  rational,  but 
lef-!  determinate,  and  fomewhat  dangerous  doftrines,  con- 
cerning the  original  rights  of  Mankind,  and  the  lawfulnefs 
of  at  all  times  oppofing  force  to  an  oppredfive  Govern- 
ment. ’ * 

But  if  we  confider,  that  the  eflence  of  a Government 
lies  in  the  particular  mode  in  which  the  public  power 
(whatever  may  be  its  foundation,  whether  public  opinion, 
or  actual  force)  is  diftributed  in  a’  State  ; and  that  a total 
alteration  in  this  refpedt  was  introduced  into  Ijigland 
by  the  Conqueft,  we  (hall  not  fcruple  to  allow  that  a new 
goverrment  was  introduced.  Nay,  as  almoft  the  who^e 
lauded  property  in  the  Kingdom  was  at  that  time  transfer-^d 
’to  other  hands,  a new'  Syftem  of  criminal  Juftice  introduced, 

, c - > 
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former  'couplers  of  lands,  in  order  to  dlrtri- 
bute  their  pofTeflions  among  his  followers ; {c 
and  eftabliflied  the  feudal  fyftem  of  .Govern- 
ment, as  better  adapted  to  his  fituation,  and 
indeed  the  only  one  of  which  he  poflefled  a 
competent  idea. 

— — ■ — ‘ — ^ 

and  even  the  Rnguage  of  the  law  altered,  the  revolution 

may  be  faid  to  have  been  fuch  as  is  not  perhaps  to  be  paral- 
leled in  * the  Hiftory  of  any  other  Country. 

Some  Saxon  laws,  favourable'  to  the  liberty  of  the  people, 
were  intfeed  again  eftablifhed  under  the  facceffors  of  XVil't 
liam  j but  modes  of  proceeding  and  particular  laws  ve 
appendages,  and  not  properly  parts,  of  a Government , and 
when  thofe  laws  were  afterwards*  revived,  or,  to  fpeak  more 
exactly,  adopted  from  the  Saxon  legifla<*ion,  this t was 
effected  through  a concurrence  of  'circumftances  nectfuar 
to  the  Aflglo-Norman  Conftitution.  * Satisfied,  however, 
with  the  two  authorities  I have  quoted  above,  I lhall  not 
dwell  any  longer  on  a difcuffion  concerning  the  precife 
identity,  or  real  difference,  of  two  Governments,  that  is  of 
two  ideal  fyftems,  which,  after  all,  only  exift  in  the 
conceptions  of  Men.  Nor  do  I wifli  to  explode  a doctrine, 
which,  in ^ the  opinion  of  fome  perfons,  giving  an  additional 
fandtion  and  dignity  to  the  En^ifh  Government,  contributes 
to  increafe  their  Jove  and  refpedl  for  it.  It  will  be  fufficient; 
for  my  purpofe,  if  the  Reader  fhall  be  pleafed  to  grant 
that  a material  change1  was,  at  the  time  of  the  Conqueff, 
effected  in  the  Government  then  exifting;  and  is,  in  confe- 
quence,  dilpofed  to  admit  the  proofs  that  will  pr.fently  be  t 
i<  id  before  him,  of  fuch  change  having  paved  the  way  for 
tlL  eftafeliftmient  of  the  prefent  Engliih  Cgnftitutjon, 
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* 

This  fort  of  Government  prevailer'.  aifo  in 
almoft  all  the  other  parts  of  Europe.  But,.  , 
inftead  of  being  eftablifhed  by  dint  of  arms  and 
all  at  once,  as  in  England,  it  had  only  been, 
formed  on  the  Continent,  and  particularly  .in 
France,  through  a long  feries  of  flow  fuc-* 
ceffive  e /ents ; a difference  of  circun^ftances  * 
this,  from  which  confequences  w^re  in  time 
to  arife,  as  important  as  they  were  at  firft 
difficult  to  be  forefeen. 

The  German  Nations  who  paffed^  the  Rhind 
to  conquer  Gaul,  were . in  a great  degree 
independent.  Their  Princes  had  no  other  title 
to  their  power,  but  their  own,  'valour  ‘and 
the  free  eleCtipn  of  the  People* ; and  as  thefe 
had  acquired  in  their  forefts  but  contracted 
notions  of  fovereign  authority,  they  followed 
a Chief,  lefs  in  quality  of  Subjects,  than  as 
companions  in  conqueft. 

Befides,  this  conqueff*  was  not  the  irruption 
of  a foreign  army  which  only  takes  poffeffion 
of  fortified  towns ; it  ‘was  th*e  general  inva- 
fion  of  a whole  People,  in  . fearch  of  new' 

habitations.  And  as  the  number  of  the  Con-  * 

» 

querors  bore  a great  proportion  to  that  Vf  , 
C 2 ' 
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the  conquered,  who  were  at  the  -fame  f ime 

* * 

• enervated  by  long  peace,  .the*’  expedition  was  f 
. no  fooner  compleated  than  all  . danger  was  at 
an  end;  and,  of  courfe,  their  union  alfo. 
After  dividing  amoLg  themfelves  what  lands 
they  thought  proper  to  occupy,  they  fepa- 
rated;  ^nd  though  their  tenure  was  at  firfi: 
precarious,  «“yet,  in  this  particular,  they  de- 
pended not  on  the  King,  but  on  the  general 
adembly  of  the  Nation.  ( a ) 

Under  the  Kings  of  the  firft  race , the  fie^s, 

by  the  mutual  connivance  of  the  Leaders,  at 
J - * r. 

firft  were  annual ; afterwards,  held  for  life.. 
Under  the  defendants  of  Charlemain,  { they 
became  hereditary:  ( b ) and  .when,  at  length, 
Hugh  Capet  effeded  his  own  election  to  the 
prejudice  of  Charles  of  Lorrain,  intending  to 
render  the  Crown,  which  in  fad:  was  a fief. 


(a)  The  fiefs  were  originally  called,  terra  jure  bcneficii 
concejfa ; and  it  was  not  till  under  Charles  le  Gros  the 
term  fief  began  to  be  in  ufe. — See  Beneficium  GloJJ'.  de  Du 
Cange. 


(b)  Apud  Francos  vero,  fenfim  pedetentimque,  jure  haredi~ 
tario  ad  haredes  Jubinde  tranfierunt  feuda  ; quod  lab§nte  faculo 
( nano  incipit.  See  Feudum — Du  Cange.  « c.  ' ‘ 


c 
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hereditary  in  his  own  family,  ( a ) he  e^abVflied  ’ 
the  hereditanfhip  of  fiefs  as  a general  prin- 
ciple; and,  from  this  epoch,  authors  date  thd 
complete  eftabliihment  of  the  feudal  fyftem 
in  France. 

On  the  other  hand,  the  Lords  who  gave 
their  Suffrages  to  Hugh  Capet,  forgot  not  the 
interefi:  of  their  own  ambition. ( 'l'hey  com- 
pleated  the  breach  of  thofe  feeble  ties  which 
fubjedted  them  to  the  royal  authority,  and 
became  every  where  independent.  They  left 
the  King  no  jurifdidtion  either  over  them- 
feives,  or  their  vaflals ; they  referved  the  right 
) * of  waging  war  with  each  other;  they  ever^ 
3 idiumed  the  fame  privilege,  in  certain  cafes, 
with  regard  to  the  King  himfelf.  (b)  If  Hugh 


(a)  Hottoman  has  proved  beyond  a doubt,  in  his  Frcnco- 
gallia , that  under  the  two  firft  races  of  Kings  the  Crown 
of  France  was  elective.  The  Princes  of  the  feigning  family 
had  nothing  more  in  their  Javour,  than  the  cuftom  of  chufing 
one  of  that  houfe, 

( b ) The  principal  of  thefe  cafes  was  when  the  King 
refufed  to  appoint  Judges  to  decided  difference  between  him- 
felf and  one  of  his  firft  Barons : the  latter  had  then  a right  to 
take  u;  arms  againft  the  King ; and  the  fubordinate  Vaffals 

were  lo  dependent  on  their  immediate  Lords,  that  they  \tere 

» 
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Capet.,  therefore,  by  rendering  the  Crown 
hereditary,  laid  the  foundation  ,of  the  power 
of  his  family,  and  of  the  Crown  itfelf,  yet 
he  added  little  to  his  own  authority,  and 
acquired  fcarcely  any  t^ing  more  than  a nomi- 
nal fuptriority  over  the  number  of  Sovereigns 
\yho  then  fwarmed  in  France,  [a)  c 

C c 

But  the  elVbliflrment  of  the  feudal  fyftem 
was,  in  England,  an  immediate  and  fudden 
confequence  of  that  conqueft  which  intro- 
duced it.  Befides,  this  conqueft  was  made  by  • 
a Prince  who  kept  the  greater  part  of  his 
army  in  his  own  pay,  and  who  was  placed 
Ut  the  .head  of  a People  over  whom  he  w^s' 


obliged  to  follow  them  againft  the  Lord  Paramount.  St. 
Louis,  though  the  power  of  the  Crown  was  in  his  time  much 
increafcd,  was  obliged  to  confirm  both  this  privilege  of  the 
fiift  Barons,  and  this  obligation  of  their  Vaflals. 

[a)  tc  The  Grandees  of  the  Kingdom,”  fays  Mezeray, 

“ thought  tliat  Hugh  Capet  ought  tQ  put  up  with  all  their 
“ infults,  betaufe  they  had  placea  the  Crown  on1  his  head  : 

“ nay,  fo  great  was  their  lieentioufnefs,  that  on  his  writing  < 
tc  to  Audebert, Viscount  of  Perigueux,  ordering  him  to  raife 
the  fiege  he  had  laid  to  Tours,  and  afking  him,  byway 
“ of  reproach,  who  had  made  him  a Vifeount  ? that  No- 
blemsn  haughtily  anfwered,  Not  you,  but  ihoQ  who  made-  * 
“ fau  a King'.  [Non  pas  vous,  maif  ceux  qui  vous  ont  fait 
« Roi.J” 
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) 

an  hereditary  Sovereign  : circumftances,  which 
gave  a totally  different  turn  to  the  Govern-* 
jnent  of  that  Kingdom. 

Surrounded  by  a warlike,  though  a con- 
' 0 p 

quered  Nation,  William  kept  on  foot  a part 

• 

of  his  army.  The  Englifli,  and  after  then\ 
the  Normans  themfelves,  having  revJlted,  he 
crufhed  both ; and  the  new  King  of  Eng- 
land, at  the  head  of  victorious  troops,  having 
to  do  with  two  nations  at  enmity  with  each 
other,  lying  under  a reciprocal  .check,  and 
equally  fubdued  by  a fenfe  of.  their  unfor- 
tunate reliftance,  found  himfelf  in  the  mod  # 
favourable  circumftances  for  becoming  an 
abfolute  Monarch;  and  his  laws,  thus  promul- 
gated in  the  midft,  as  it  were,  of  thunder 
and  lightning,  impofed  the  yoke  of  defpotilm, 
both  on  the  vidtors  and  the  vanquifhed. 

He  divided  England  into  fixty  thoufjfid  two 
hundred  and  fifteen  military  fiefs,  all  held 

of  the  Crown  ; the  pofieffors  of  which  were, 

• • 

on  pain  of  forfeiture,  to  take  up  arms  and 
repair  to  his  ftandard  on  the  firft  fignal : 
he  fubjeCled  not  only  the  common  people,  / 
but  even  the  barons,  to  ajl  the  rigours  *of , 


a 
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the  feudal  Government.  He  even  impofed  on 

them  his  tyrannical  forert  laws,  [a) 

• • . c 

He  affiuned  the  prerogative  of  -importng 
taxes:  he. inverted  Jpimfelf  with  the  whole 

executive  power  of  Government.  But  'what 
was  of  the  greateft  confequence,  he  arrogated 
to  himfelf  the  moft  extenrtve  judicial  power 
in  the  eftablifhment  of  the  Court  which  was 
called  Aula  Regis;  a formidable  Tribunal, 
which  received  appeals  ’from  all  the  Courts 

c 

of  the  Barons,  and  decided  in  the  lart  rffiort 

on  the  ertates,  honour',  and  lives,  of  the  Bar  ons 

« 

themfelves ; and  which,’ being  wholly  com- 
pofed  of  the ' great  officers  of  the  Croyvn, 
removable  at  the  King’s  pleafure,  and  having 
the  King  himfelf  for  Prertdent,  held  the  firft 
Nobleman  in  the  Kingdom  under  the  fa'me 
controul  as  the  meanert  fubjedt. 


• • f 

(a)  He  referved  to  himfelf  an  exclufive  privilege  of  killing 
game  throughout  all  England,  and  enacted  the  feverefl:  penal- 
ties on  all  who  fhould  attempt  It  without  his  permifllon. 
The*  fupprefllon,  or  rather  mitigation,  of  thefe  penalties, 
was  one  of  the  articles  of  the  Charta  de  Forcjla , which  the 
Barons  afterwards  obtained  by  force  of  arms;  Nullii:  fie  eeteto 
amittat  vitam , vcl  membra , pro  venatione  r.oflra -•  Ch.  de 
<Fordb,  Art.  io.  , 
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Vhus,  while  the  Kingdom  of  France,1  in 
confequence  of  the  ilow  and  gradual  forma-  , 
tion  of  the  feudal  Government,  found  itfelf  _ 
to  be  in  the  ilfue  only  a number  of  parts, 
limply  placed  by  each  Other,  and  without  any 
reciprocal  adherence ; the  Kingdom  of  Eng- 
land, on  the  contrary,  in  confequenc^  of  the* 
fudden  and  violent  introduction  if  the  fame 
fyftem,  became  a compound  of  parts  # united 
by  the  ftrongefl  ties  j and  the  regal  Autho- 
rity, by  the  preffure  of  its  immenfe  weight, 
confolidated  the  whole  into  one  compact 
indiffoluble  body,: 

' '-j  ‘ < 

xt  is  to  this  difference  in  the  'original’Con- 
ilitution  of  France  and  England,  that  is,  in 
the  original  power  of  their  Kings,  that  we 
mull  attribute  the  difference,  fo  little  analo- 
gous to  its  caufe,  of  their  prefent  Conflitu- 
tions.  It  is  this  which  furnifhes  the  folutioij 
of  a problem,  which,*  I muft  confefs,  for  a 
long  time  perplexed  me  5 and  explains  the 
reafon  why,  of  twd  neighbouring  Nations, 
fituated  almoft  under  the  fame  climate)  and 
having  one  common  origin,  the  one  h >s 
attained  the  fummit  of  liberty,  the  other  has 
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gradually  funk  under  the  mod:  « abfolute  Mo- 

•riarchy.  * . , 


c 


In  France  the  royal  Authority  was  indeed 
inconliderable ; but  ^ this  circumftance  by 
no  means  favoured  general  liberty.  The 
]Lords  were  every  thing ; and  the  bulk  of  the 
Nation  were  accounted  nothing.  All  thofe 
wars  which  were  made  on  the  King,  had  not 
liberty  ’for  their  objed ; for  of  this  their  Chiefs 
already  enjoyed  but  too' great  a fhare : they 
were  the  rnrre  effeds  of  private  ambition  or 
caprice..  The  People  did  not  engage  in  them 
as  affociates  in  the  fupporf  of  a caufe  qommon 
to  all  j they  were  dragged,  blindfold  and  like 
Haves,  to  the  flandard  of  their  Leaders.  In 
the  mean  time,  as  the  laws,  by  which  their 
Mailers  were  ValTals,  had  no  relation  to  thofe 
by  which  they  were  themfelves  bound  as  fub- 
Jeds ; tfe  relidance,  of  which  they  were  made 
the  inflruments,  never  produced  any  advan- 
tageous confequence  in  their  favour ■,  nor  did 
it  eflablilh  any  principle  of  freedom  that  could 
in  any  cafe  be  applicable  to  them.  , 

< " A . t. 


« The  inferior  Nobles,  who  fhared  in  the  inde 
Render  :e  of  the  fuperior  Nobility,  added  ulfo  the 
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•» 

.effe  Its  of  their  own  infolence  to  the  defpotimi  of 
fo  many  Sovereigns.;  and  the  people,  wearied  * 
out  by  their  fufferings,  and  rendered  defperate  . 
by  opprellion,  at  times  attempted  to  revolt : 
but,  being  parcelled  out  Into  fo  many  different 
States,  they  never  could  agree,  either  on  the 
nature  of  their  complaints,  or  the  timqof  pre-# 
ferring  them  ; the  infurredfions,  * diich  ought 
to  have  been  general,  were  only  fuccefliv.e  and 
particular : in  the  mean  time  the  Lords, 

uniting  to  avenge  their  common  caufe  as 
Mailers,  fell  with  irrefiftible  advantage  on 
Men  who  were  thus  divided  ; the  People  were 
fepa^ately,  and  by  dint  of  arms,  brought  back 
to  their  former  ypke  ; and  Liberty,  that  pre- 
cious offspring  which  requires  fo  many  fa- 
vourable circumffances  to  foiler  it,  was  every 
where  ftifled  in  its  birth.  (#) 

At  length,  when  by  Conquells,  by.  efcheats, 
or  by  Treaties,  the  fevdral  provinces  came  to 

(j)  It  may  be  feen  in  Mezeray,^  how  the  Flemings, 
during  the  great  revolt  which  was  caufed,  as  he  fays, 

“ by  the  inveterate  hatred  of  the  Nobles  (les  Gentils- 
ct  homm^s)  agai  id  the  people  of  Ghent,”  were  crufhed  > 
’by  the  union  of  almoft  all  the  Nobility  of  France. — See  * 
Meztray^  Reign  of  Charles  VI,  . ) > 
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be  united  (rz)  to  the  exterrfive  and  ccnti- 
f nually  increafing  dominions  of  the  Monarch, 

• they  became  fubjedts  of  their-  new  Mailer, 
already  trained  to  obedience.  The  few  privi- 
leges, which  the  Cities  had  been  able  to  pre- 
ierve,  were  little  refpedbed  by  a Sovereign  who 

c 

had  hirifelf  entered  into  no  engagement  to 

( ' 

(a)  The  word  union  exprefles  in  theFrench  law,  or  Hiftory, 
the  redu£tion  of  a Province  to  an  immediate  dependence  on 
the  Crown.  The  French  Lawyers,  who  were  at  all  times  re- 
markably zealous  for  the  aggrandifement  of  the  Crowr(a  zeal 
which  would  not  have  been  blameable,  if  it  had  been  exerted 
only  in  the  fupprefJion  of  lawlefs  Ariftocracy)  always  con- 
tended, that  when  a province  once  came  into  the  pofleflian 
of  the  King,  even  any  private  dominion  of  his  before  he 
acceded*to  the  Throne,  it  became  united  forever:  the  Or- 
donnance  of  Moulins,  in  the  year  1566,  has  fmce  given  a- 
thorough  fan&ion  to  thefe  principles.  The  union  of  a 
province  might  be  occafioned,  firft,  by  the  cafe  juft  men- 
tioned, of  the  acceflion  of  the  pofleflor  of  it  to  the  Throne: 
thus  at  the  acceflion  of  Henry  IV.  (the  daughter  of  the  late 
King  being  excluded  by  the  Salic  taw)  Navarre  and  Bearn 
were  united.  -Secondly,  b^  the  felony  of  the  pofleflor, 
when  the  King  was  able  to  inforce,  by  dint  of  arms,  the 
judgment  palled  by  the  Judges  he  had  appointed:  thus  the 
fmall  Lordfhip  of  Rambouillet  was  feifed  upon  by  Hugh 
Capet,  on  which  authors  remark  that  it  was  the  firft  domi- 
nion that  was  united ; and  the  Dutchy  of  Normandy  was 
1 afterwards  taken  in  the  fame  manner  by  Ph’lip  Augu-ftus  from 
( John,  King  of  England,  condemned  for  the  murder  of  Arthur 
t Duke  of  Britanny.  Thirdly,  by  the  laft  will  of  the  pofleflor  : 
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th  it  purpofe  j and,  as  the  unions  weye  jnade 
at  different  times,  the*  King  was  always  in  a 
condition  to  overwhelm  every  new  Province 
that  accrued  to  him,  with  the  weight  of  all' 
thole  he  already  poffeffed. 

As  a farther  confequence  of  this  difference  be- 
tween the  times  ©f  the  unionsy  the  federal  parte 


Provence  was  united  in  this  manner,  under  the  reign  of 
Lewis  XI.  Fourthly,  by  intermarriages  : this  was  the  cafe 
of  the  County  of  Champagne,  under  Philip  the  Fair ; and  of 
Britanny,  under  Francis  I.  Fifthly,  bytde  failure  of  heirs 
of  the  blood,  and  fometimes  df  heirs  male:  thus  Burgundy 
was  feifed  upon,  by  Lewis  XI.  after  the  death  of  Charles  the 
“Bold,  Duke  of  that  province.  Laftiy,  by  purchaf^s  : thus* 
Philip  ot  Valois  purchafed  the  Barony  of  Montpellier; 
Henry  IV.  theMaiquifat  of  SaluctA ; and  Lewis  XIII.  the 
Principality  of  Sedan,  &c. 

Thus  thofe  different  Provinces,  which,  with  others  united 
after  a like  manner,  now  compofe  the  French  Monarchy,  not 
only  conferred  on  their  refpedtive  Sovereigns  different  titles, 
but  alfo  differed  from  each  other  with  refpeft  to  the  laws 
which  they  followed,  and  ftill  follow : the  qne  are  governed 
by  the  Reman  law,  and  tire,  called  Pays  de-  Droit  ecrif-, 
the  others  follow  particular  cuftoms,  which  in  prpeefe  of 
time  were  fet  down  in  Writing,  and  are  called  Pays  de  Droit 
Coutumitr.  In  thofe  provinces  t^ie  people  had,  at  times, 
purchafed  privileges  from  their  Princes,  which  in  thedifferent 
provinces  were  alfo  different,  according  to  the  wants  and 
temper  of  the  Princes  who  granted  them.  '» 

j 
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of  the  Kingdom  could ' entertain  no  view?  of 
affifting  each  other.  When  the,  one  reclaimed 
its  privileges,  the  others,  long  lince  reduced 
' to  fubjedtion,  had  already  forgotten,  theirs. 
Betides,  thofe  privileges.,  by  reafon  of  the  differ- 
ence in  the  Governments  under  which  the  Pro- 

C 

..vinces  had  formerly  been  held,  were  alfo  almoft 

every  where  different ; the  circumftances  which 

« 

happened  in  one  place,  bore  of  courfe  little 
affinity’  to  thofe  wffiich  fell  out  in  another ; 
the  fpirit  of  union  was*  loft,  or  rather  had 
never  exifeed ; each  province,  retrained  within 
its  particular  bounds,*  only  ferved1  to  inforce 
( a general  fubmiffion,  and  the  fame  causes 

which  had  reduced  that  warlike,  fpiritecj  Nd- 

, • < 

tion,  to  a yoke  of  fubjedtion,  concurred  alfo 
to  keep  them  under  it. 

Thus  Liberty  perifhed  in  France,  becaufe 
it  wanted  a . favourable  culture  and  proper 
fituation:  Planted,  if  I may  fo  exprefs  myfelf, 

but  juft  beneath  the  furface,  it  prefently 
expanded,  and  fent  forth  fome  large  fhoots ; 
but  having  taken  no  root,  it  was  foon  plucked 
up.  In  England,  on  the  contrary,  the  feed 
c 

C * - 
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lying  at  a great  depth,  and  being  cove^d  with 
an  enormous  weight,  Teemed  at  firft  to  be 
fmothered  ; but  it  vegetated  with  the  greater  * 
force ; it  imbibed  a more  rich  and  abundant 
nourishment;  its  Tap  and  juice  became ‘better 
allimilated,  and  it  penetrated  and  filed  up  # 
with  its  roots  the  whole  body  of  the  toil.  It 
was  the  excefive  power  of  the  King  which 
made  England  free,  becaufe  it  was  this  very 
excefs  that  gave  rife  to  the  Spirit  of  union, 
andcf  regulated  refiftance.  Pofl'efed  of  exten- 
five  demefnes,  the  King  beheld  himfelf  inde- 
pendent ; veiled  with  the  moll  formidable  • 
prerogatives,  he  crulhed  at  pleafure  the  mo.ll 
powerful  Barons  in  the  Realm : it  was  only 
by  clofe  and  numerous  confederacies,  there- 
fore, that  thefe  could  refill  his  tyranny ; they 
even  were  compelled  to  alfociate  the  People 
in  them*  and  really  to  interell  them  #in  the 
vindication  of  public  Liberty. 

Afembled  with  theif  Valfals  in  their  great 
Halls,  where  they  difpenfed  their  hofpitality, 
deprived  of  the  amu  feme  fits  of  more  polillied 
Nations,  naturally  inclined,  belides,  freely  to  > 
expatiate  on  objects  of  which  their  hearts  were 
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full,  their  converfation  naturally  turned  on 
• the  injuflice  of  the  public  impofitions,  on 
. the  tyranny  of  the  judicial  proceedings,  and, 

above  all,  on  the  detefted  foreff  laws. 

. . c • 

Deftitute  of  an  opportunity  of  cavilling 
about  the  meaning  of  laws  of  which  the  terms 
were  piocife,  or  rather  difdaining  the  refource 
of  Sophiftry,  they  were  naturally  led  to  exa- 
mine into  the  firft  principles  of  Society;  they 
inquired  into  the  foundations  cf  human  au- 
thority, aryl  became  convinced'  that  Power, 
when  its  objedt  is  irot  the  good  pf  tbofe  who 
( are  fubjedt  to  it,  is  nothing  more  than  the 
right  of  the  f rouge f , and  may  be  re  n relied  by 
the  exertion  of  a fimilar  right. 

The  different  orders  of  the  feudal  Govern- 
ment, as  effablifhed  in  England,  being 
connedted  by  tenures  exadfly  fimilar,  the 
fame  maxims  which  were  laid  down  as  true 
againlt  the  Lord  paramount,  in  behalf  of  the 
Lord  of  an  upper  fief,  were  alfo  to  be 
adpiitted  againft  the  latter,  in  behalf  of  the 
owner  of  an  inferior  fief : the  fame  maxims 
, were  applied  to  the  pofiefior  of  & flifl 
i lbwyr  fief ; they  defcended  to  the  freeman* 
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and  Id  the  peafant;  and  the  fpirit  of  liberty, 
after  having  circulated  through  the  dififetnt 

m ' 

branches  of  the  feudal  fubordination,  conti- 
nued to  riow  through  fucceflive  homogeneous 
channels  ; it  forced  to  itfelf  a palfage  into 
the  remoteft  ramifications,  and  the  principle 
of  primeval  equality  every  where  diffufed  aq,d 
eftablifhed  itfelf.  A facred  principle  which 
neither  injuftice  nor  ambitiou  can  erafe  -y 
which  exifts  in  every  bread:,  and,  to  exert 
itfelf,  requires  only  to  he  awakened  among  the 
numerous  and  opprelfed  claffes  of  Mankind. 

But  when  the  Barons,  whom  their  perfonal 
confeq  uence  had  at  fir  ft  caufed  to  be  treated 
with  caution  and  regard  by  the  Sovereign,  began 
to  be  no  longer  fo,  when  the  tyrannical  laws/ 

J of  the  Conqueror  became  ftill  more  tyrannically 
executed,  the  confederacy  for  which  the  genera;! 
oppreflion  had  paved  the  way,  inftantly  took  • 
place./  The  Lord, ) the  Vaffal,  the  inferior  Vaf- 
fal,  all  united.  Tfhey  even  implored  the  afTift- 
ance  of  the  peafants  and  cottagers  and  the 
haughty  averfion,  with  which  all  over  the  Con- 
tinent the  Nobility  repaid  the  indudriouc  hands 
which  fed  them,  was,  in  England,  compiled  to 

•E  * 
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yield  to  the  prefling  neceflity  of  fetting  bounds 
to{  hi  Royal  authority. 

The  People,  on  the  other  hand,  knew  that  the 
caufe  they  were  called  upon  to  defend,  was  a 
caufe  common  to  all and  they  were  fenfible, 
befides,  that  they  were  the  neceflary  fupporters 
of  it.  Inflirufted  by  the  example  of  their 
TeaderSjH  they  fpoke  and  ftipulated  conditions 
for  themfelv^t,  : they  infilled  that,  for  the  fu- 
ture, every  individual  fhould  be  intitled  to  the 
protection  of  the  law  ; and  thus  thofe  rights' 
with  which  the  Lords  had  ftrengthenec^  therp- 
felves,  in  order  to  oppole  the,  tyranny  of  the 
Crown,  became  a bulwark  which  was,  in  time, 
to  reflxain  their  own.  . 


CHAPTER  II. 

A fee  ond  advantage  England  had  over  France — it 
formed  one  undivided  State. 

T was  in  the  reign  of  Henry  the  Firfl:,  about 
forty  years  after  the  Conqueft,  that  we  fee  the 
above  caufes  begin  to  operate.  This  Prince, 
having  afeended  the  Throne  to  the  exclufion 
of  hisi  elder  brother,  was  fenfible  that  he 
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had  no  other  means  to  maintain  his  power 
Hian  by  gaining  the  affedtion  of  his  fubje&s  ; 
but,  at  the  fame  time,  he  perceived  that  it  , 
muff  be  the  affedtion  of  the  whole  Nation  : 
he,  therefore,  not  only  mitigated  the  rigour 
of  the  feudal  laws  in  favour  of  the  Lords, 
but  alfo  annexed  as  a condition  to  the 
Charter  he  granted,  that  the  Lords  > fhould  * 
allow  the  fame  freedom  to  their  refpedtive 
Vaflals.  Care  was  even  taken  to  abolifh  thofe 
laws  of  the  Conqueror  which  lay  heavieli  on 
the  lowed;  clafs  of  the  People,  (a) 


( a ) Amongft  others,  the  law  of  the  Curfeu.  It  might  be 
matter’  of  curious  difeuflion  to  inquire ’what  the ‘Anglo-* 
Saxon  Government  would  in  process  of  time  have  become, 
and  of  courfe  the  Government  of  England  be  at  this  time, 
if  the  event  of  the  Conqueft  never  had  taken  place ; 
which,  by  conferring,  as  has  been  explained  above,  an  im- 
menfe  as  well  as  unufual  power  on  the  Head  of  the  feudal 
Syftem,  compelled  the  Nobility  to  contract  a lading  and  * 
fincere  union  with  the  People.  It  is  highly  probable,  that 
the  Englifh  Government  Jould  at  this  day  b»  the  fame  as 
that  which  long  prevailed  in  Scotland,  where  the  King  and 
Nobles  engrofled,  jointly,  or  by  turns,  the  whole  power  in 
the  State ; the  fame  as  in  Sweden,  the  fame' as  in  Den- 
mark, Countries  whence  the  Anglo-Saxons  came, 
y ' * 
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KUnder  Henry  the  Second,  liberty1  took 
a farther  ftride ; and  the  ancient  Hryal  by 
, jury>  a mode  of  procedure  which  i?  at  pre- 
lent  one  of  the  moft  valuable  parts  of  the 
Englilli  law,  made^gain,  though  imperfectly, 
its  appearance. 

But  thefe  caufes,  which  had  operated  but 
firently1  and  dowly  under  the  two  Henrys, 
who  were  Princes  in  fome  degree  juft,  and 
of  great  capacity,  manifefted  themfelves,  at 
once,  under  the  defpotic  reign  of  King  John. 
The  royal  prerogative,  and  the  foreft  laws, 
having  been  exerted  by  this  Prince  to  a 
degree  of  exceftive  feverity,  he  foon  beheld 
a general  confederacy  formed  againft  him ; 
and  here’  we  muft  obferve  another  circum- 
ftance,  highly  advantageous,  as  well  as  pecm- 
liar  to  England. 

England  was  not,  like  France,  an  aggre- 
gation of  a number  of.diferent  fovereignties ; 
it  formed  but  one  ftate,  and  acknowledged 
but  one  Mafter,  one  general  title : the  fame 
laws,  the  fame  kind  of  dependence,  confe- 
quently  the  fame  notions,  the  fame  interefts, 
prevailed  throughout  the  whole.  The  extre- 

C ' 
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miiies  of  the  Kingdom,  at  all  times/  united 
to  give  a check  to  the  exertions  of  aij  unjuft 
power.  From  the  river  Tweed  *to  Portf- 
mouth,  from  Yarmouth  to  the  Land’s  end,* 
all  was  in  motion : the  agitation  increafed 

from  the  diftance  like  i!he  rolling  waves  of  an 
extenfive  fea;  and  the  Monarch,  left  to’him- 
felf,  and  deftitute  of  refources,  faw  himfelf 
attacked  on  all  lides  by  an  imiverfal  combi- 
nation of  his  fubjedts. 

No  fooner  was  the  ftandard  let  up  again  ft 
John,  than  his  very  courtiers  forfook  him. 
In  this  fituation,  finding  no . part  of  his  king- 
dom  lels  irritated  againit  him  than  another, 
having  no  detached  province  which  he  co*ild 
engage  in  his  defence  by  promifes  of-  pardon, 
or  of  particular  concefiions,  the  trivial  but 
never-failing  refources  of  Government,  he 
was  compelled,  with  fieven  of  Ins  attendants, 
all  , that  remained  with  him;  to  lubmit* 
himfelf  to  the  dilpofal  of  hi.'?  iubjedls;  and 
he  figned  at  Runing  Mead  (a)  the  Char- 
ter of  the  Foreft,  together  with  the  famous 


(0)  Anno  1215. 
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charter,  which,  from  its  fuperior  and  ex-* 
tenfivec,  importance,  is  denominated  Magna 
Chart  a.  • c * • • 

C 

By  the  former,  the  moil  tyrannical*  part  of 
the  forert  laws  was  abolished ; and  by  the  latter, 
the  rigour  of  the  feudal  laws  was  greatly 
mitigated  in  favour  of  the  Lords.  But  this 
Charter  dyi  not  flop  there;  conditions  were 
alfo  rtipulated*  in  favour  of  the  numerous 
body  of  the  people  who  had  united  to  obtain 
it,  and  t who  claimed,  with  fword  in  hand/ 
a fhare  in  that  fecurity  it  was  meant  to( 
ertablifh.  It  was  hence  inrtituted  by  the  Great 
Charter,  that  the  fame  fervices  'which  were 
remitted  in  favour  of  the  Barons,  fhould  be 
in  like  manner  remitted  in  favour  of  all  their 
Vaflals.  This  Charter  ertabliilied  alfo  an 
equality  of  weights  and  meafures  throughout 
England ; it  exempted  the  Merchants  from 
arbitrary  imports,  and  gave  the/n  liberty  to 
enter  and  depart  the  Kingdom  at  pleafure : it 
even  extended  to  the  lowert  orders  of  the 
State,  fince  it  enabled,  that  the  Villainy  or 
Bondman,  rtiould  not  be  fubjedl  to  the  .for-( 
feiture  of  his  implements  of  tillage.  Lartly, 
c 

c 
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by  tne  twenty-ninth  article  of  the  • fame 
Charter,  it  was  enabled,  that  no  Subject  fhould 
be  exiled,  or  in  any  ihape  whatever  iholefted, 
either  in  his  perfon  or  effects,  otherwife  than 
by  judgment  of  his  peers,  and  according  to  ' 
the  law  of  the  land  : [a]  an  article  fo  im- 
portant, that  it  may  be  faid  to  comprehend  the 
whole  end  and  defign  of  political  focietjes  ; and 
from  that  moment  the  Engli(b)  would  have 
been  a free  People,  if  there  were  not  an  im- 
menfe  diftance  between  the  making  of  laws, 

and  the  obferving  of  them. 

> ) 1 

But  though  this  Charter  yvanted  moft  of 

thofe  fupports  which  were  necelfary  to  infure 

refped;  to  it,  though  it  did  not  feture  t8 

the  poor  and  friendlefs  any  furo  and  “legal 

methods  of  obtaining  the  execution  of  it, 

(provifions  thefe  which  numberlefs  tranf- 


( a ) “/Nulhis  liber  homo  capiatur,  vel  imprifonetur,  vcl 
diflefietur  de  libero  Aenemento  fuo,  ’veLlibertatibus,  vcl 
“ liberis  confuetudinibus  fuis  ; aut  utlagetur,  aut  exuletur, 
<c  aut  aliquo  modo  deftruatur  : nec  fuper  eum  ibimus,  nec 
“ fuper  eum  mittemus,  nifi  per  legale  judicium  parium 
fc  fuorum,  vel  per  legem  terras.  Nulli  vendemus,  nulli  lie- 
f‘  gabi  rius,  aut  differemus,  juftitiam  vel  rectu^.'j  Magna 
pbarta,  chap.  xxix.  ^ 

I 
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greflions  alone  could,  in  procel's  of  time, 
point  out)  yet  it  was  a prodigious  advance 
towards,  the  eflablifhment*  qf  public  liberty. 

• Inftead  of  the  general  maxims  refpjetting  the 
. rights  of.  the  People  and  the  duties  of  the 
Prince,  (maxims  which  ambition  perpetually  , v 
controverts,  and  fometimes  even  openly  and  ab- 
folutely  denies,)  here  was  fubftituted  a written 
law,  that  is,^  a truth  admitted  by  all  parties, 
which  no  longer  required  the  fupport  of 
argument.  The  rights  and  privileges  of  the 
individual,  as  well  in  his  perfon  as  in  hispio- 
perty,  were  become  ffettled  axioms.  The 
Great  Charter,  at  firft  enadle'd  with  fo  much 
Solemnity,  and  afterwards  confirmed  at  the  be- 
ginning of  every  fucceeding  reign,  was,  as  it 
were,  a general  banner  perpetually  fet  up  for 
the  union  of  all  claffes  of  the  People ; and  the 
foundation  was  laid,  on  which  thofe  equitable 
‘ laws  were  to  rife,  which  offer  the  fame  affiftance 
to  the  poor  and  weak, . a3  to  the  rich  and 
powerful,  [a) 

(<7)  The  reader,  to  be  more  fully  convinced  of  the  reality 
of  the  cauff/1  to  which  the  liberty  of  England  has  b en  here 
afcribed.  as  well  as  of  the  truth  of  the  obfervations  made 
at  the  fdme  time  on  the  fituation  of  France,  needs  only  to 
eomparehhe.Great  Charter,  fo  extenfive  in  its  provifions, 

1 C • 
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Under5  the  long  reign  of  Henry  the  Third, 
the  differences  which  arofe  between  the  fang 
and  the  Nobles,  rendered  England  a fcene  of 
confufion,  Amidft  the  viciffitudes  which  the 

D ) 

fortune  of  war  produced  in  their  mutual  con* 
flidts,  the  People  became  (till  more  anymore 
fenfible  of  their  importance,  as  Aid  in  confe- 
quence  both  the  King  and } the  Barons  alfo. 
Alternately  courted  by  both  parties,  they  ob- 
tained a confirmation  of  Magna  Chdrta,  and 
even  the  addition  of  new  privileges,  by  the 
ftatutes  of  Merton  and  of  JVTarlebridge.  But 
I haften  to  reach  the  grand  epoch  of  {Jie 


and  in  which  the  Barons  ftipulated  in  favour  even  of  the  Bond- 
man, with  the  treaty  concluded  between  Lewis  the  Eleventh, 
and  feveral  of  the  Princes  and  Peers  of  France,  intitled 
A Treaty  made  at  St.  Maur , bctiveen  the  Dukes  of  Normandyx 
Calabre,  Bretagne , Bowbonnois,  Auvergne , Nemours  ; the 
Counts  of  Charolois,  Armagnae , and  St.  Pol , and  other  Princes 
of  France , rifen  up  infuptort  of  the  public  good f on  the  one  part ; 
and  King  Lewis  the  Eleventh , on  the  other,  October  29,  1465. 
In  this  Treaty,  which  was  made  in  order  to  terminate  a 
war  which  was  called  the  war  for  the  Public  good,  ( pro 
bono  Publico)  no  provifion  was  made  but  concerning  the  par- 
ticular power  of  a few  Lords  : not  a word  was  inferted  in 
favou.  of  die  people.  This  treaty  may  be  feen  at  lai^s  in 
the  pieces  jujlifcatives  annexed  to  the  Memoires  de  Philippe  de 
Comines % 
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reign  of  Edward  the  Firft;  a Prifice  who, 
from  his  numerous  and  prudent  laws,  has  been 
denominated  the  Englifh  Juftinian, 

Poffeffed  of  great  natitrjl  talents,  and  fiuc- 

* ceeding  a Prince  whofe  weaknefs  and  injuftice 
had  rendered  his  reign  unhappy,  Edward  was' 
fenfible  that  nothing  but  a ftridt  admini- 

* ftration  of  Juftice  could,  on  the  one  fide, 

• curb  a Nobility  whom  the  troubles  of  the 
preceding  reign  had  rendered  turbulent,  and, 
on  the  other,  appeafe  and  conciliate  the  peo-f 

' pie,  by  fecuring  the  property  of  individuals,  c 
To  this  end,  he  made  jtirifprudence  .the 
principal  objedt  of  his  attention ; and  fo  much 

• ^ c.  c ( ( 

did  it  improve  under  his  care,  that  the  mode  of 
procefs  became  fixed  and  fettled  : Judge  Hale 
t goes  even  fo  far  as  to  affirm,  that  the  Eng- 
liffi  laws  arrived  at  once,  & quaji  per  faltum , 
at  perfedtio.n,  -and  that  there  has  been  more 
improvement  made  in  them  during  the  jirjl 
thirteen  years  of  the  reign  of  Edward,  than 
all  the  ages  fince  his  time  have  done. 

But  what  renders  this  sera  particularly  in- 
terefting,  is,  that  it  affords  the  firft  inftanc'e 


( 


c 


of  the  admiffion  of  the  Deputies  of  Towns 
and  Boroughs  into  (<?)  Parliament. 

Edward,  continually  engaged  in  wars  either 
againft  Scotland,  or  on  the  Continent,  feeing 
moreover  his  demefnes  conhderably  dimi- 
nifhed,  was  frequently  reduced  to  the  rfnoft 
prefling  neceffities.  But  though,  in  confequence 
of  the  fpirit  of  the  times)  he  frequently 
indulged  himfelf  in  particular  adls  of  injuftice, 
he  yet  perceived  that  it  was  impoffible  to 
extend  a general  oppreffion  qver  a body  of 
Nobles,  and  a People,  who  fo  well  knew 
how  to  unite  in  their  own  defence.  In  ordtr 
to  rail'e  fublidies  therefore,  he  was  o.bliged 
to  employ  a new  method,  and  to  endeavour 
to  obtain  through  the  confent  of  the  People, 
what  his  Predeceffors  had  hitherto  expedted 
from  their  own  power.  The  Sheriffs  were 
ordered  to  invite  the  Towns  and#  Boroughs 
.of  the  different  counties,  to  fend  Depu- 
ties to  Parliament  ; and  it  is  from  this  sera 


( a ) I mean  their  legal  origin]  for  the  Earl  of  Leiceller, 
who  had  uEirped  the  power  during  part  of  the  preceding 
jeign,  had  called  fuch  Deputies  .up  to  Parliament  before.^* 
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that  we  are  to  date  the  origin  of  the  Houfe 
of  Commons.  ( a ) ' * 'r. 

It  mull  be  confefled,  however,  that  thefe 
Deputies  of  the  People  were  not,  at  firft, 
poflelTed  of  • any  confiderable  authority.  They 
were  far  from  enjoying  thofe  extenlive  pre- 
rogatives which,  in  thefe  days,  conftitute  the 
Houfe  of  Commons  a collateral  part  of  the  Go- 
vernment : they  were  in  thofe  times  called  up 
only  to  provide  for  the  wants  of  the  King,  and 
approve  of  the  r/^folutions  taken  by  him  and  the 
alfembly  of  the  Lords.  ( b ) • But  this  was  never- 
thelefs  a great  point  gained,,  to*  have  obtained 
the  right  of  uttering  their  complaints,  affembled 


(a)  Anno  1295. 

(3)  The  end  mentioned  in  the  Summons  fent  to  the 
Lords,  was,  de  arduis  negotiis  vegni  fraJiaturi , W confilium 
impenfuri : the  Summons  fent  to  the  Commons  was,  a4 
faciendum  Is  csnferttiendum.  The  power  enjoyed  by  the  latter 
was  even  inferior  to  what  theymi^-.t  have  expected  from  the 
Summons  fent  to  them  : “ In  mod  of  the  ancient  Statutes 
they  are  not  fo  much  as  named  ; and  in  feveral,  even 
“ when  they  are  mentioned,  they  are  diflinguifhed  as  peti- 
'■*  tioners  merely,  the  Aflent  of  the  Lords  being  expreflTed  in 
“ rontradiftin&ion  to  the  Requeft  of  the  Commons.”  See 
on  this  Subje£fthe  Preface  to  the  Colle&ion  of  the  Statutes 

at<large,  by  Ruffhead,  and  the  authorities  quoted  therein. 

• c ( 
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in  a Body  and  in  a legal  w?iy — to  have 
acquired,  inftead  of  the  dangerous  refaurce 
of  infurredtions,  a lawful  means  of  influencing 
the  motions  of  Government,  and  thenceforth 
to  have  become  J .part  of  it.  . Whatever 
difiidvantage  might  attend  the  jflation  <it  firll^ 
allotted  to  them,  this  was  foon  t<^  be  coihpen- 
fated  by  the  preponderance  ^he  people  necefla- 
Tily  acquire,  when  they  are  enabled  to  adt 
and  move  with  method,  (a) 

And  indeed  this  privilege,  iniignificant  as 
it  might  then  appear,  prefently  manifefted 
itfelf  by  the  moft  conliderable  effedts.  ^In 
fpite  of  his  reludtance,  and  after  marfy  evafions 
unworthy  of  fo  great  a King,  .Edward  was 
obliged  to  confirm  the  Great  Charter ; he 

O 


(a)  France  had  indeed  alfo  her  Afieinblies  of  the  General 
Eftates  of  the  Kingdom  ; but  then  it  was  only  the  Deputies 
for  the  Towns  within  the  particular  domain  of  the  Crown, 
that  is  for  a very  fmall  part  of  the  Nation,  who,  under 
the  name  of  the  Third  Ejlate , were  admitted  in  theip  ; and 
it  is  eafy  to  conceive  that  they  acquired  no  great  influence  in 
an  aflembly  of  Sovereigns  who  gave  the  law  to  their  Mafter. 
Hence,  when  thofe  difappeared, 'the  maxim,  became  imme- 
diately e^abliftied,  The  will  of  the  King  is  the  wi  11^  of  the 

taw.  In  old  French,  S$ui  vent  le  Rcy>  fi  veut  la 

• 
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even  confirmed  it  eleven  times  in  thp  courfe 
of  his  reign.  It  was  moreover  enadted,  that 
whatever  fiiould  be  done  contrary  to  it,  fiiould 
he  null  and  void  ; that  it  fiiould  be  read  twice 
a year  in  all  Cathedrals ; ard  that  the  penalty 
of  excommunication  fiiould  be  denounced 
againfi:  any  one  who  fiiould  prefume  to  vio- 
late it.  (a)  ( 

. At  length,  he  converted  into  an  eftablifhed 

'law  a privilege  of  which  the  Englifli  had 

, hitherto  had  only  a precarious  enjoyment ; 

and,  in  the  ftatute  de  Td adagio  non  concedendot 

he  decreed,  that  • no  tax  fiiould  »be  laid,  nor 
c . • . • t 

impolt  levied,  without  the  joint  confent  of 

the  Lords  and  Commons  : ( b ) a moft  im1- 

portant  Statute,  which,  in  conjunction  with 

Magna  Charta,  forms  the  bafis  of  the  Eng- 

lifii  Confiitution  : if  from  the  latter  the 

Englifh  mult  date  the  origin  of  their 


( a ) Confirmationes  Chartarum,  cap.  2,  3,  4. 

(£)  “ Nullum  tallagium  vel  auxilium,  per  nos,  vei 
<c  haeredes  noftros,  in  regno  noltro  ponatur  feu  levetur,  fine 
“ voluntate  & alfenfu  Archiepifcoporum,  Epifcoporum, 
“ Cor.  itum,  Baronum,  Militum,  Burgenfium  & aliorurcl . 
“ liber  Cum  hom’  de  regno  noftro,”  Stat.  An,  24  Ed,  I,  • 

\c  ( . < 


c 


liberty,  from  the  former  they  muff  date#  the 
eflablifbment  of  it ; and  as  the  Great  Charter 
was  the  bulwark  that  protected  the  freedom 
of  individuals,  fo  was  the  Statute  in  queftion 
the  engine  which  protected  the  Charter  #itfelf, 
and  by  the  help  of  which  they  were  thence- 
forth to  make  legal  Conqueils  over  the  autho- 
rity of  the  Crown. 

This  is  the  period  at  which  we  muft  flop, 
in  order  ’ to  take  a diflant  view,  and  contem- 
plate the  different  profpedt  which  the  reft  of 
Europe  then  prefen  ted. 

tf  f i . . v • • 

5 The  efficient  caufes  of  flavery  were  daily 
j operating  and  gaining  flrength  : . the  inde- 
pendence of  the  Nobles  on  the  one  hand, 
the  ignorance  and  weaknefs  of  the  people  on 
the  other,  were  flill  extreme : the  feudal 
government  continued  to  diffufe  oppreffion 
and  miferyj  and*  fnph  was  the  dilorder  of  it, 
that  it  even  took  away  all  hopes  of  amend- 
ment. 

France,  flill  bleeding  ffom  the  extrava- 
gance of  'a  Nobility  inceffantly  engaged#in 
groundlefs  wars,  either  with  each  other,  -or 
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with  the  King,  was  Hill  defolated"  by  the 
tyranny  of  that  fame  Nobility,,  haughtily  jea- 
lous of  their  liberty,  or  rather  of  their 
anarchy.  (rz)  The  People,  opprefled  by  thofe 
who  ought  to  have  guided  and  protedle^l 
them,  loaded  with  infults  by  thofe  who 
exilled  by  their  labour,  revolted  on  all  lides. 
But.  their  tumultuous  infurreHions  could  have 
no  other  objedt  than  that  of  giving  vent  to  the 
anguifh  with  which  their  hearts  were  replete. 
They  had  no  thoughts  of  entering  into  a,' 
general  combination ; ftill  lefs  of  changing 
the  form  of  the  Government,  'and  laying  a 
regular  plan  of  public  liberty. 

c . c 

Having  never  extended  their  views  beyond 
the  fields  they  cultivated,  they  had  no  con- 
ception of  thofe  different  ranks  and  orders  of 


(a)  Not  contented  with  oppreffion^  they  added  infult  to 
it.  “ When  the  Gentility,”  lays  Mezeray,  “ pillaged  and 
“ committed  exactions  on  the  peafantry,  they  called  the 
poor  fufferer,  in  derifion,  Jaqucs  bonhomme  (Goodman 
“ James )o  This  gave  rife  to  a furious  fedition,  which  was 
“ called  the  Jaqucrie.  ' It  began  at  Beauvais  in  the  year 
“ extending  itfelf  into  moft  of  the  Provinces  of, 

France,  and  was  not  appeafed,  but  by  the  deftrucifon  of 
“ ^ pari  o^  thofe  unhappy  victims,  thoufands  of  whom  were 
“ flaughtercd.”  « 


t 
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Men,  of  ’ thofe  dihindt  and  oppofite  privileges 

and  prerogatives,  which  are  all  necelVary 
ingredients  of  a free  Conhitution.  Hitherto 
confined  to  the  fame  round  of  ruhic  em- 

(9 

ploy  men  ts,  they  little  thought  of  that  com- 
plicated fabric,  which  the  more  informed 
themfelves  cannot  but  with  dififcuity  com- 
prehend, when,  by  a concurrence  of  favour- 
able circumftances,  the  hrudture  has  at  length 
b^en  reared,  and  hands  difplayed  to  their  view. 

> In  their  fimplicity,  they  , faw  no  other 
> remedy  for  the  National  evils,  than  the 
, general  ehablifhinent  of  the  regal  power,  tliht 
^ is,  of  the  authority  of  one  common  uncon- 
trouled  Maher ; and  longed  for  that  time 
alone,  which,  while  it  gratified  their  revenge, 
* would  mitigate  their  bufferings,  and  reduce 
to  the  fame  level  the  opprehors  and  the 
oppreiled.  * * 

1 3 

The  Nobility,  on  the  other  hand,  bent 
folely  on  the  enjoyment  of  a momentary 
independence,  irrecoverably  loh  the  xaffedlion 
of  the  only  Men  who  might  in  time  fupport 
them ; and,  equally  regardlefs  of  the  dilates 
of  humanity  and  of  prudence,  they  didjnot 

G 
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perceive  the  gradual  and  continual  advances  of 
the  royal  authority  which  was  foon  to  over- 
whelm them  all.  Already  were  Normandy, 
Anjou,  Languedoc,  and  Touraine,  united  to 
the  Crown  .i  Dauphiny,  Champagne,  and  part 

C 

of  Quyenne,  were  foon  tcfollow:  France  was 
doomed  at  length  to  fee  the  reign  of  Lewis  the 
reventh ; to  ftfe  her  general  Eilates  drft 
beccy  ufelefs,  and  be  finally  laid  afide. 

was  the  defciny  of  Spain  alfo,  to  behold  her 
ieveral  Kingdom;  united  under  one  Head  : fhe’ 
was  fated  to  be  in  time  ruled  by  Ferdinand  and  ' 
Charles  the  Fifth,  (a)  And  Germany,  where  ■ 


(c?)  Spain  was  originally  divided  into  twelve  Kingdoms, 
beiides  Principalities,  which  by  Treaties,  and  efpecially  by 
Conquefts,  were  collefled  into  three  Kingdoms  ; thofe  of  1 
r Caftille,  Aragon,  and  Granada.  Ferdinand  the  Fifth, 
King  of  Aragon,  married  Ifabella,  Queen  of  Caftille  : they 
made  a joint  {Jonqueft  of  the  Kingdom  of  Granada ; and 
thefe  three  Kingdoms,  thus  united^  defcended,  iri  1516,  to 
their  grandfon  Charles,  and  formed  the  Spanifh  Monarchy. 

At  this  aera,  the  Kings  of  Spain  began  to  be  abfolute;  and  r 
the  States  of  the  Kingdoms  of  Caftille  and  Leon,  “ aflembled 
“ at  I oledo,  in  the  rn^nth  of  November  1539,  were  the 
“ laft  in  which  the  three  orders  met,  th.tt  is,  the  Gra/idees,  r 
<c  tbfe  Ecclefiaftics,  and  the  Deputies  of  the  ToVns.’’  See 


Ferr^a  $ general  FUJI  or y of  Spain. 

!*  ‘ i. 
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an  eledlivs  Crown  prevented  the  like  unions , [a) 
was  indeed  to.  acquire  a few'  free  Cities  ; but 
her  divided  people  were  deftined  to  remain 
fubjelft  to  the  arbitrary  yoke  of  luch  of  her 

different  Sovereign^  9 as  fhould  be  ’able  to 

* 

maintain  their  power  and  independence.  * In  a 
word,  the  feudal  tyranny  which  ovfcrfprCad  the 
Continent,  did  not  compenfa^,  by  any  prepa- 
ration of  diflant  advantages,  the  prefent  cala- 
mities it  caufed  ; nor  was  it  to  leave  behind  it, 
46' it  difappeared,  any  thing  but  a more  regu- 
lar kind  of  Ariftocracy,  and  Defpotifm. 

But  in  Englahd,  ,the  fame  feudal  fyftem,  afte^ 
having  fuddenly  broken  in  like  a flood,  had 


(a)  The  Kingdom  of  France,  as  it  flood  under  Hugh  Capet 
and  his  next  Succeflors,  may,  with  a great  degree  of  exadt- 
>nefs,  be  compared  with  the  German  Empire,  as  it  exifts 
at  prefent,  and  alfo  exifted  at  that  time:  but  the  Imperial 
Crown  of  Germany  having,  through  fome  circumftances, 
after  which  it  would  be  ufelefs  to  inquire’ here,  continued 
elective,  thd  German  Emperors,  though  veftecl  with  more 
high-founding  prerogatives  than  even  the  Kings  of  France, 
1 laboured  under  very  eflential  difadvantages  : they  could  not 
purfue  a plan  of  aggrandifement  with  the  fame  fteadijaefs  as  a 
line  of  hereditary  Sovereigns  ufually  de»;  and  the  right  to  elect 
them,  enjoyed  by  the  greater  Princes  of  Germany,  procured 
therVa  Xuffici^nt  power  to  protedt  themfelves,  as  well  as  .the 
lefler  Lords,  againft  the  power  of  the  Crown.  3 > 

r J 
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depofited,  and  hill  continued  to  depoiit,  the 
noble  feeds  of  the  fpirit  of  liberty.  Union,  and 
deliberate  refinance.  So  early  as  the' times  of 
Edward,  the  tide  was  feen  gradually  to  fubfide^ 
the  laws'  which  protect  ‘The  perfon  and  pro- 
perty of  the  individual,  began  to  make  thdir 
appearance  £ that  admirable  Ccnfiitution,  the 
refult  of  a threefold  power,  infenfibly  arofe  ; [a) 
and  the  eye  might  even  then  difcover  the 
verdant  fummits  of  that  fortunate  region, 
which  was  deftined  to  be  the  feat  of  Phl- 
lofophy  and  liberty,  which  are  infeparable 
companions.  < ° 


[a)  “ Now,  in  my  opinion,”  fays  Phillippe  de  Confines', 
in  times  not  much  pofterior  to  thofe  of  Edward  the  Firft,  and 
with  the  fimplicity  of  the  language  of  his  times,  44  among 
44  all  the  fovereignties  I know  in  the  world,  that  iq 
44  which  the  public  good  is  beft  attended  to,  and  the  leaf]: 
44  violence  exercifed  on  the  people,  is  that  of  England.” 
Metnoires  de%Comhies , tom.  I.  lib.  v.  chap.  xix. 

. # 


a 
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CHAPTER  II. 


' The  Subject  corrtinueck 

THE  Reprefentatives  of  the  Nation,  and 

of  the  whole  nation,  ""were  now  admitted  > 
into  Parliament:  the  great  point  therefore 
. - was  gained,  that  was  one  day  to  produce 
the  great  influence  which,  they  at  prefent 
' poflefs ; and  the  fubfequent  reigns  afford  con- 
> tinual  instances  of  its  fucceflive  growth.'"' 

5 » Under  Edward  the, Second,  the  Commons 

began  to  annex  petitions  to  the  bills  by 
which  they  granted  fublidies : this  was  the 
dawn  of  their  legiflative  authority.  Under.' 
Edward  the  Third,  they  declared  they  would 
not,  in  future,-  acknowledge  any  daw  to  which 
they  had  not  exprefsly  aflented.  Soon  after 
this,  they  exerted  a privilege  in  which  confilis, 
at  this  time,  one  of  t,he  great  balances  of 
. the  CTonfliitution  : they  impeached,  and  pro- 

. cured  to  be  condemned,  fome  of  t^e  firit 

3 h 


a> 


€ # 4 

Minifters  of  otate.  Under  Henry  the  Fourth, 
they  refufed  to  grant  fubfidies  before  an 
anfwer  had  been  given  to  their  * petitions. 
In  a word,  every  event  of  any  confequence 
was  attended  with  an  inc^fe  of  the  power 
of  the  Commons  : an  increafe  indeed  but  flow*'' 
and  gsadual,  but  peaceably  and  legally  effected, 
and  the  more  fit  to  fix  the  attention  of 
the  people,  and  to  coalefce  with  the  ancient 
principles  of  the  Conftitution. 

r Under  Henry  the  Fifth,  the  . Nation  was" 
intirely  taken  tip  with  its  wars  againfl 
France  ; and  in  the  reign  of  Henry  the  Sixth, 
began  the  fatal  cpntefls  between  the  houfes 
of  York  and  Lancaster.  The  (i  noife  ‘ of 

arms  alone  was  now  to  be  heard ; during 
the  filence  of  the  laws  already  in  being, 

< no  thought  was  had  of  enabling  new  ones ; 
and  for  thirty  years  together,  England  prefents 
one  wide  fcene  of  (laughter  and  defolation. 

At  length,  under  Henry  the  Seventh,  who 
by  his  intermarriage  with  the  houfeofYork 
united  the  pretenfiofrs  of  the  two  families,  a 
genergl  peace  was  re-eftablifhed,  and  t{re  pco- 
fpeft  4-Df,, happier  days  feemed  to  open  on  the 
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Nation.  .But  the  long  and  violent  agitations, 
under  which  it  had  laboured,  were  to  be 
followed  by  a long  and  painful  recovery. 
Henry,  mounting  ,the  * throne  with  fword  in 
hand,  and  in  great  meafure  as  a ’ Concvueror, 
had  promifes  to  fulfill,  as  well  as  injuries 
to  revenge.  In  the  mean  time,  the  people, 
wearied  out  by  the  calamitiesJ  they  had  under- 
gone, and  longing  only  for  repofe,  abhorred 
ey^n  the  idea  of  refinance ; and  the  remains 
x>f  the  almoft  exterminated  •>  Nobility  thus 
beheld  themfelves  left  defeucelefs,  and  aban- 
doned to  the  mercy  of  the  Sovereign. 

, The  Commons,  on  the  other  hand,  accuf- 

> - " 

tomed  to  a<ft  only  a fecond  part  in  public 
affairs,  and  finding  themfelves  bereft  of  thofe 
' v/ho  hitherto  had  been  their  Leaders,  were 
more  than  ever  afraid  to  form,  of  them- 
felves, an  oppofition.  ‘ Placed  immediately,  as 
well  as  the  Lords,  under  the  eye  of  the 
King,  they  beheld  themfelves  expofed  to  the 
fame  dangers.  Like  them,  .therefore,  they 
purchafed  their  perfonal  fecurity  at  the  e*x- 
pence  of  public  liberty;  fo  that,  in'reading  the 
hiftory  of  the  two  firfi  Kings  of  t3)e  houfe 
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of  fudor,  we  imagine  ourfelves  reading  the 
relation  given  by  Tacitus  of  Tiberius  and 
the  Roman  Senate.  ( a ) 

The  time,  therefore,  fe^med  to  be  arrived, 

< at  which  England  muft  fubmit,  in  its  turn, 
to  the  fate  the  other  Nations  of  Europe. 
All  thofe  barriers  which  it  had  raifed  for  the 
, defence  of  its  liberty,  thus  feemed  Qnly  to  have 
• been  able  to  poftpone  the  inevitable  vidtory  of 

v Power.  1 >. 

• ( 

But  the  remembrance  Qf  their  ancient  laws, 

of  that  great  Charter  fo  often  andfo  iblemnly' 
confirmed,  was  too  deeply  impreffed  on  the 
minds  of  the  Englifh*,  to  be  effaced  by  traidi-' 
tory  evils.  Like  a deep  and  extend ve  ocean, 
which  preferves  an  equability  of  temperature 
amidft  all  the  vicifiitudes  of  feafons,  England 
ftill  retained  thofe  principles  of  liberty  which 
were  fo  univerfally  diffufei  through  all  orders 
of  the  people,  and  thefe  required  only  a 
proper  opportunity  to  exert  themfelves. 

I 

England,  befides,  ftill  continued  to  poffefs  the 
irhmenfe  advantage  of  being  only  oriC  State. 

« t 

(a)  Quanto  quis  illujlrior , tantb  magls  falfi  ac  feJlinLntes, 

C ‘ < 
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Had  it  been,  like  France,  divided  into  feveral 
dittin<tt  dominions,  it  would  alfo  have  Had 
feveral  National  affemblies  thofe  affemblies, 
being  convened  at  different  times  arid  places, 
for  that  and  other  obvious  reafons,  never  could 
have  adted  in  concert ; and  the  power  of 
withholding  fubfidies,  a power  fd  important 
when  it  is  that  of  dii'abling  ffie  Sovereign  and 
binding  him  down  to  inaction,  would  then  have 
only  been  the  dettrudtive  privilege  of  irritating 
U 'Matter  who  would  have  eafily  found  means 

to  obtain  fupplies  froi?i  other  quarters. 

:> 

Th,e  different  Parliaments,  or  affemblies  of» 
thefe  feveral  States,  having  thenceforth  no 
means  of  recommending'  themfelves  to  their 
Sovereign  but  by  their  forwardnefs  in  comply- 
ing with  his  demands,  would  have  vied  with 
one  another  in  granting  what  it  would  not  only 
have  been  fruitlefs,  but  even  highly  dangerous, 
to  refufe. ' The  King  Jvould  not  have 'failed  foon 
, to  demand,  as  a tribute,  a gift  he  mutt  have 
been  confident  to  obtain ; and  the  outward 
form  of  confent  would  hive  been  left  to 
t*he>p£oplj,  only  as  an  additional  means  "bf 

•ppretting  them  vfithout  danger.  * *■ 

, H 
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To  no  other  caufes  than  the  difadvantage 
of  fuch  a fituation,  are  we  to  afcribe  the  low 

a 

condition  in  which  the  deputies  of -the  people 
to  the  Affembly  called  the  General  Eftates  of 
France  [a)  were  always  obliged  to  remain. 
Surrounded,  as  they  were,  by  the  particular 
Eftates  of  thofe  Provinces  into  which  the 
kingdom  had  befcn  formerly  divided,  they  never 
were  able  to  ftipulate  conditions  with  their 
Sovereign ; and,  inftead  of  making  t^ieir 
power  of  granting  fubfidies  ferve  to  gaki 
them,  in  the  end,  a collateral  fhare  in  le- 

V.  t 

egiflation,  they  ever  remained  confined  to  the 
naked  privilege  of  the  moft  humble  /application 
and  remohjlrance.  ' ' x 

Thefe  Eftates,  however,  as  all  the  great  Lords 
of  France  were  admitted  into  them,  begas. 
at  length  to  appear  dangerous ; and,  as  the 
King  could  in  the  mean  time  do  without 
their  afiiftance,  they  were  fet  afide.  But  moft 
of  the  particular  Eftates  of  the  Provinces  are- 

preferved  to  this  day  j fome  of  thofe  which,  for 

4.  - 

temporary  reafons,  had  been  abolifhed,  have 
been  fince  reftored ; nay,  fo  manageable  ‘have 

cf  c , * V0  tiMf,  •)  . n't  "i 

f^xsaaassxs — ■— — rm  — — ■ !■!■■■■ 

Qt 

(<v)  See  the  Note,  p.  37. 
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’popular  Alfemblies  been  found  by  ligal  autho- 
rity, when  .it  has  .to  do  with  many,  that  this 
kind  of 1 Government  is  that  which  it  has 
been  found  mod:  expedient  to  affign  to  Corlica, 
and  Corfica  has  been,piade  nn  Pays  d'Etats. 

But  the  King  of  England  continued,  .even 
in  the  time  of  the  Tudors,  to  h^ve  but  ’one 
Adembly  before  which  he^  could  lay  his 
wants,  and  apply  for  relief.  How  great 
foever  the  increafe  of  his  power  was,  3 lingle 
parliament  alone  could  furnilh  him  with  the 
means  of  exerciling  it ; and  Whether  it  was 
that  the  members  of  this  parliament  enter- 
tained a deep  fenfe  of  their  advantages,  or 
whether  private  intereft  exerted  itfelf  in  aid 
of  patriotifm,  they  at  all  times  vindicated 
the  right  of  granting,  or  rather  refilling, 
fubfidies ; and,  amidft  the  general  wreck  of 
every  thing  they  ought  to  have  held  dear, 
they  at  ,lea(t  clung  obflinately  ’toJthe  plank 
which  was  deftined  to  prove  the  inftrument 
of  their  prefervation.  ( a ) 

o 

(a)  As  the  fatal  advantages  which  we  have  faid  to  accrue 
to  rhe.fexeciitive  power,  when  it  has  to  treat  with  dialnft 
feparate  parts  of  the  fame  Nation,  refultfrom  the  very  nature 

. ■'  iPz 
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Under  Edward  the  Sixth,  the  abfurd  fyran- 
nioal  laws  againft  High  Treason,'  inftituted 
under  Henry  the  Eighth,  his  predeceffor,  were 
aboliflied.  But  this  young  and  virtuous  Prince 
having . foon  palled  away}  the  blood- thirfty 
Mary  aftoniOied  the  world  with  crueltids, 
which  nothing  but  the  fanaticifm  of  a part 
of  her  fubjedts  cpuld  enable  her  to  execute. 

Under  the  long  and  brilliant  reign  of 
Elizabeth,  England  began  to  breathe  anew ; 


of  things,  they  will  obtain  at  tfll  times  and  places,  and  it( 
ijgaybe  laid  down  as  an  undoubted  maxim,  that  a Sovereign 
who  depends,  with  regard  to  fupplies,  on  feveral  afTemblies, 
in  fadf  depends  upon  none.  An  Agent  for  the  American 
Colonies,  in  his  examination  before  the1  Hourfe  of  Com- 
mons (A.  1766,  p.  122)  has  even  fuggefted  in  three  words 
the  whole  fubftance  of  what  I have  endeavoured  to  prove 
on  that  fubjedt,  when  he  faid,  u The  granting  aids  , 
“ to  the  Crown  is  the  only  means  the  Americans  have 

« Of  RECOMMENDING  THEMSELVES  TO  THEIR  SoVE- 
« REIGN.”  ^Nothing,  therefore,  could  be  more  fatal 
to  Englifh  liberty  , (and  to  Amepcan  liberty  in  the  itTue) 
than  the  adoption  if  the  idea,  cherithed  by  the  Ameri- 
cans, of  having  diftindt  independent  AfTemblies  of  their 
own,  who  fhould  treat  immediately'  with  the  King,  and 
grant  him"  fubfidies,  to  fhe  utter  annihilation  of  the  power 
of  thofe  ancient,  and  hitherto  fuccefsful,  aflertors  of  general 
liberty,  the  Britifh  Parliament.  A few  more  kleas  will*  in 
a fubfequent  Chapter  be  offered  to  the  Reader  on  this  fub- 
jedl^  whiclfTew  perfons  feem  to  confuler  in  its  conftitutional 
.light. 

t < 
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and  the  Proteftant  religion,  being  feated  once 
more  on  * the  throne,  brought  with  it  feme 
more  freedom  and  toleration. 

The  Star-Chamber,  that  efFe&ual  inftru- 
ment  of  the  tyranny  of  the  two  Henrys,  ' 
continued  indeed  to  fubfift ; the  inquifitprial 
Tribunal  of  the  High  Commiftion  was  even 
inftituted  ; and  the  yoke  oft  arbitrary  power 
lay  ftill  heavy  on  the  fubjedh  But  the 
general  affedtion  of  the  people  for  a Q^ieen, 
'whofe  former  misfortunes  had  created  fuch 
a general  concern,  the  imminent  dangers  which 
England  efcaped,  and  the  extreme  glory  attendr 
ing  that  reign,  leftened  the  fenfe  of  fuch 
exertions  of  authority  as  would,  in  thefc 
days,  appear  the  height  of  Tyranny,  and 
ferved  ,at  that  time  to  juftify,  as  they  ftill  do 
to  excufe,  a Princefs  whofe  great  talents, 
though  not  her  principles  of  government, 
render  her  worthy  of  being,  ranked  among 
the  greateft  Sovereigns. 

Under  the  reign  of  the  Stuarts,  the;- Nation 
began  to  recover  from  its  long  lethargy.. 
James  the  Firft,  a Prince  rather  imprudent 
than  tyrannical,  drew  back  the  ve»(l  whjck 
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had  hitherto  difguifed  fo  many  uftirpations, 

and"  made  an  oftentatious  difplay  of  what  his 
predeceffors  had  been  contented  to  enjoy., 

He  was  inceffantly  averting,  that  the  autho- 
rity of  Kings  was  not  to  be  controuled,  any 
mor?  than  that  of  God  himfelf.  Like  Him, 
they  were  ^omnipotent ; and  thofe  privileges 
to  which  the  people  fo  clamor  ou  fly  laid 
claim,  as  their  inheritance  and  birthright, 
were  no  more  than  an  effect  of  the  grace 

V 

and  toleration  of  his  royal  anceflors  (a).  ) 


Thofe  principles,  hitherto  only  fflently* 
adopted . in  the  Cabinet,  and  in  the  Courts  , 

of  Juftice,  had  maintained  their  ground  in 

• • • 

confequence  of  this  very  obfcurity.  Being  now 

announced  from  the  Throne,  and  refounded 

from  the  pulpit,  they  fpread  an  univerfal  alarm  : ' 

Commerce,  befides,  with  its  attendant  arts, 

and  above  .all*  that  of  printing,  diffufed  more 

falutary  notions  throughout  all  orders  of  the 

people ; a new  light  began  to  rife  upon  the 

nation  and  that  fpirit  of  oppofition  fre- 
o 

* c,  < , 

(tf)  See  his  Declaration  made  in  Parliament,  in  the  years 

1610  and  1621. 
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quently  difplayed  itfelf  in  this  reign,  to  which 
the  Englifh  Monarchs  had  not,  for  a long 
time  part:,  been  accuflomed. 

But  the  florm,  which  was  only  gathering 
in  clouds  during  the  reign  of  James,  began 
to  mutter  under  Charles  the  Firft,  his  fuc- 
cefTorj  and  the  fcene  which  opened  to  view, 
on  the  acceflion  of  thato  Prince,  prefented 
the  mod;  formidable  afped. 

The  notions  of  religion,  by  a Angular 
concurrence,  united  with  the  love  of  liberty ; * 
the  fame  fpirit  which  had  made  an  attack 
on  the  eftablifhed  faith,  was  now  directing 
itfelf'  to  politics  ; the  royal  prerogatives  were 
brought  under  the  fame  examination  that  the 
doctrines  of  the  Church  of  Rome  had  been ; 
and  as  a fuperditious  religion  had  proved 
unable  to  fupport  this  telt,  fo  neither  could 
an  authority  pretended  to  be  unlimited  be 
expeded  to  bear  it. 

The  Commons,  on  the  other  hand,  were 
recovering  from  the  aflonifhment  inJo  which 
the  extindion  of  the  power  of  the  Nobles 

a,  i 

had,  at  Arid,  thrown  them.  Taking  a ’view 
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of  the  Hate  of  the  Nation,  and  of  their  own, 
they  became  fenfible  of  their  whole  ftrength ; 
they  determined  to  fnake  ule  of  it,  and , to 
reprefs  a power  which  feemed,  for  fo  long 
a time,  to.  have  levelled  evUy  barrier.  Finding 
. among  themfelves  men  of  the  greateft  capa!- 
city,  they  undertook  that  important  talk  with 
method  and  by(  conftitutional  means ; and 
, Charles  had  thus  to  cope  with  a whole 
Nation  put  in  motion  and  directed  by  an 

alfembly  of  Statefmen.  v ( 

♦ 

And  here  tmult  obferve  how  different 

r < 

\^ere  the  efteCts  produced  „ in'  England,  by 

the  annihilation  of  the  power  of  the  Nobi- 
• & | 
lity,  from  thofe  whi'ch  the  fame  event  had 

produced  in  France. 

In  France,  where,  in  confequence  of  the 
dividon  of  the  People  and  of  the  exorbi- 
tant power^  of  the  Nobles,  the  people  were 
accounted  nothing — when  the  Nobles  themfelves 
were  fupprelfed,  the  work  was  compleated. 


But  ii?  England,  where  the  Nobles  ever  had 
vindicated  the  rights  of  the  People  equally  with 
their  own ; in  England,  where  the  people  had 
fucceffive&y  acquired  moll  effectual  means  of 


c 
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r 

influencing,  the  Government,  and,  above  all, 
were  undivided, — when  the  Nobles  themfelves 
were  cafi  to  the  ground,  the  body  of  the 
people  flood  firm,  and  maintained  the  public 
liberty.  * »rf  , 


iBut  the  unfortunate  Charles  was  to'tally 

ignorant  of  the  dangers  which  CurroUnded 

him : feduced  by  the  example  of  the  other 

Sovereigns  of  Europe,  he  was  not  aware  how- 

different,  in -reality,  his  fituation  was  from 

theirs:  he  had  the  imprudence  to  exert 

- \ ' • •> 
with  rigour  an  authprity  which  he  had  no 

ultimate  refources  to  fupport : an  union  was  atf 

lafl  effected  in  the  nation ; and  he  faw  his 

enervated  prerogatives  *difiipated  . with  a 

breath  [a).  By  the  famous  Adi,  called  the 


(/?)  It  is  here  to  be  obferved,  that  when,  under  Charles 
the  Firft,  the  regal  power  was  thus  obliged  to  fubmit  to  the 
power  of  the  People,  Ireland,  then  fcarcely  cisilifed,  only 
increafed  the  neceflities,  arfe  confequently  the  dependance, 
of  the  King ; while  Scotland,  through  the  conjunction  of 
Lome  peculiar  circumftances,  had  thrown  off  her  obedience. 
And  though  thofe  two  States,  even  at  prefent,  bear  po  pro- 
portion to  the  compaCt  body  of  the  Kingdom  of  England, 
and.feem,  never  to  have  been  able,  by  their  union  with  it,  £o 
procure -to  the  King  any  dangerous  refources,  yet  the  cir- 
cumftances which  took  place  in  both  at  the  time  6f  tlue 
Revolution,  or  fince,  fufficiently  prove  that  it  was  no  un~ 

I 
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Petition  oi*  Right,  and  another  pofterior  A&, 
to  both  which  he  alfented,  the  compul- 
fory  loans  and  taxes  difguifed  under  the 
name  of  Benevolences  were  declared  to  be 
contrary  to  law ; arbitrary  imprifonments, 
and,  the  ‘exercife  of  the  martial  law,  were 
abolilhed  the  Court  of  High  Commiffion, 
and  the  Star-Chamber,  were  fupprelfed  (a) ; 
and  the  Conftitution,  freed  from  the  apparatus 
of  defpotifm  with  which  the  Tudors  had 
obfcured  it,  was  reftored  to  its  antient  luftre. 
Happy  had  been  the  People,  if  their  Lead- 
ers, after  having  executed  fo  noble  \ 
'work,  ,had  contented  themfelves  with  the  glory 
of  being  the  benefactors  of  their  country- 
Happy  had  been  the  King,  if,  obliged  at 


favourable  circumftance  to  Englifh  liberty,  that  the 
great  crifis  of  the  reign  of  Charles  the  Firft,  and  the  great 
advance  which  the  Conftitution  was  to  make  at  that  time? 
fhould  precede  the  period  at  which  the  King  of  England 
might  have  been  able  to  call  int-lhe  afliftance  of  two  other 
Kingdoms. 

(a)  The  Star-Chamber  differed  from  all  the  other  Tribu- 
nals in  this  : the  latter  were  governed  only  by  the  common 
law,  or  immemorial  cuftom,  and  Adis  of  Parliament  j whereas 
thr, former  often  admitted  for  law  the  proclamations  of  the 
King  in  Council,  and  grounded  its  judgments  upon  them. 
The  abolgjon  of  this  Tribunal,  therefore,  was  juftly  looked 
upon  as  a great  vidlory  over  regal  Authority. 
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length  to  ’fubmit,  his  fubmiffion  had  been 
fincere,  and  if  he  had  become  fufficiently  fenfible 
that  the  only  refource  he  had  left,  was  the 
affedtion  of  his  fubjedts. 

.But  Charles  knew  not  how  to  .furvive  the 
lofs  of  a power  he  had  conceived  to « be 
indifputable : he  could  not  reconcile  himfelf 
to  limitations  and  reftrainis  fo  injurious, 
according  to  his  notions,  to  fovereign  authority. 
His  difcourfe  and  condudt  betrayed  his  fecret 
deligns  ; diftruft  took  poffeffion*  of  the  nation  j 

*his  fome  ambitious  perfons  converted  to  their 

*) 

own  views ; and  the  florm,  which  feemed.to  havo 

blown  over,  burft  forth  anew.  The  contend- 

> • # 

ing  fanaticifm  of  perfecuting  fedts  joined  in 
the  conflidt  between  regal  haughtinefs  and 
the  ambition  of  individuals ; the  temped: 
blew  from  every  point  of  the  compafs ; the 
Conftitution  was.  rent  afunder,  ayd  Charles 
exhibited  in  his  fa^l  an  awfull  example  to 
' the  Univerfe. 

The  Royal  power  being  thus  annihilated, 
the  Engliih  made  fruitlels  attempts  to  fub- 
ftitute  a republican  Government  in  its  flead. 
* It  was  a curious  fpedtacle,”  fays  MoiJtefquieu, 

I 2 
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« 

“ to  behold  the  vain  efforts  of  the  Engliih  to 

“ ‘eftablilh  among  themfelves  a .Democracy.” 

<1 

Subjcdled,  at  firft,  to  the  power  of  the  prin- 
cipal Leaders  in  the  Long  Parliament,  they 
faw  that  power  expire,  bnly  to  pafs,  without 
bouilds,  into  the  hands  of  a Protestor : they 

faw  it  afterwards  parcelled  out  among  the 
Chiefs  of  diffqfent  bodies  of  troops ; and 
.{Lifting  without  end  from  one  kind  of  fub- 
jedtion-to  another,  they  were  at  length  con- 
vinced, that  to  attempt  to  eftablifti  liberty 
in  a great  Nation,  by  making  the  people 
interfere  in  the  common  bufmefs  of  Govern- 
ment, irs  of  all  attempts  the  moft  chimerical ; 
that  the  authority  of  ally  with  which  * men 
are  amufed,  is  in  reality  no  more  than 
the  authority  of  a few  powerful  individuals 
who  divide  the  republic  among  them; 
and  they  at  laft  reffed  in  the  bofom  of 
the  only  \Conftitution  ^hith  is  fit  for  a 
great  State  and  a free  People ; I mean  that 
in  which  a chofen  number  deliberate,  and  a 
fijigle  jferfon  executes ; but  in  which,  at  the 
farp?  time,  a general  fatisfadtion  is  rendered, 
by  tthe  relation  and  arrangement  of  things — ■ 

< C ft 
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a neceffary ’condition  of  the  duration  of  Govern- 
ment. **  » 

■ Charles  the  Second,  therefore,  was  called 
over ; and  he  experienced,  on  the  part  of  the 
people,  that  enthufiafin  of  affedtion  ’ which  * 
ufually  attends  the  return  from  a long  alienatjon. 

He  could  not  however  bring  himfelf  to  forgive 
them  the  inexpiable  crime  of  which  he  looked  . 
upon  them  to  have  been  guilty.  He  faw’ 
with  the  deepeft  concern  that  they  hill 
entertained  their  former  notions  with  regard  * 
to  the  nature  of  his'  prerogative ; and,  bent 
upon  the  recovery  of  the  ancient  powers  of 
the  Crown,  he  only  waited  foi*  an  opportunity 
to  break  thole  promiles  ‘which  had,  procured 
his  reftoration. 

But  the  very  eagernefs  of  his  meafures  # 
fruftrated  their  luccels ; his  dangerous  alliances 
on  the  Continent,  and  the  extoravggant  wars 
in  which  he  involved  England,  joined  to  the. 
frequent  abufe  he  made  of  his  authority, 
betrayed  him.  The  eves  of  the  natiqn  were 
£oon  opened,  and  they  faw  into  his  projects ; • 
\vhen  cqhvinced  at  length  that  nothing  fmt 
fixed  and  irrefiftible  bounds  can  be  aa^efiTediyal 
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check  on  the  views  and  efforts  of  Power, 
they  refolved  finally  to  take  raway  thofe 
remnants  of  defpotifm  which  ftill  made  a 
part  of  the  regal  prerogative. 

The  military  fervices  due  to  the  Crown, 

the , remains  of  the  ancient  feudal  tenures,  had 

been  already  abolifhed:  the  laws  againfl  heretics 

were  now  repealed ; the  Statute  for  holding  ’ 

\ parliaments  once  at  leaft  in  three  years,  was 

enacted  $ the  Habeas  Corpus  Aft,  tl\at  barrier 
1 ’ * 

' of  the  liberty  of  the  Subjeft,  was  eftablifhed  £ 

and,  fuch  was  the  patri'otifm  of  the^parlia-n. 

snents,  that  it  was  under  a King  the  *moft 

deftitute  of  principle,  that  liberty  received 

its  moft  efficacious  lupports. 

At  length,  on  the  death  of  Charles,  began 
, a reign  which  affords  a moft  exemplary 
leffon  both  to  Kings  and  people.  James  the 
Second,  a .prince  of  a more  .rigid  difpofition, 
though  of  a lefs  comprehenfive  underftand- 
ing,  than  his  late  brother,  purfued  ftill  more 
openly  .the  projeft  which  had  already  proved 
fo  fatal  to  his  family : he  would  not  fee 
•that  the  great  alterations  which  had  fuc- 
ceff.vefy  9 been  effefted  in  the  Conflitution 
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rendered  the  execution  of  it  daily  more  and 
more  impracticable : he  imprudently  buffered 
himfelf  to  be  exafperated  at  a refiffance  he 
was  in  no  condition  to  overcome  ; and,  hurried 
away  by  a fpirit  of  ,defpotifm  and.  monkifh 
zeJ,  he  ran  headlong  againft  the  rock  which 
was  to  wreck  his  authority.  j . 0 

He  not  only  ufed,  in  his  declarations,  the 
alarming  expreffions  of  Abfolute  Power,  and  > 
Unlimited  Obedience ; he  not  only  ufurped 
to  himfelf  a right  to  difpenfe  with  the  laws; 
but  would  have  converted  that  deftructive 
pretenfijn  to  the  deffrudtion  of  thofe  laws 
which  were  held  moff  dear  by  the  nation, 
and  - thus  fought  to  abolifh  a religion  for 
which  they  had  buffered  the  greateff  calamities, 
in  order  to  eftablifh  on  its  ruins  a religion 
which  repeated  ACfs  of  the  Legislature  had 
profcribed;  and  profcribed,  not  becaufe  it 
tended  to  effablifh  in  England  the.'  dodrines 
of  Tranfubftantiation  and  Purgatory,  doCtrines 
in  themfelves  of  no  political  moment,  but 
becaufe  the  unlimited  power  of  the  Sove- 
reign had  always  been  mide  one  of  its  principal 
tenets.  V 
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To  endeavour  therefore  to  revive  fuch  a 
religion,  was  not  only  a violation  of  the 
laws,  but  was,  by  one  enormous  ' violation, 
to  pave  the  way  for  others  ftill  more  atrocious. 
Hence,  the  Englilh,  feeing  that  their  liberty 
was  • attacked  even  its  firft  principles,  had 
recburfe  tf  that  remedy  which  reafon  and 
nature  ever  point  out  to  the  people,  when  he 
who  ought  to  be  the  guardian  of  the  laws 
becomes  their  deftroyer : they  withdrew  the 
allegiance  which  they  had  fworn  rt.o  James, 
and  thought  themfelves  abfolved  from  their 
cath  to  a King,'  who  himfelf  difregaf-ded  thi 
‘bath  he  had  made  to  his  "people. 

• But,  inftead  of  a .revolution  like  that  which 
dethroned  Charles  the  Firft,  which  was 
effected  by  a great  effulion  of  blood,  and 
threw  the  ftate  into  a general  and  terrible 
convulfion,  the  dethronement  of  James  proved 
a matter  oS;  fliort  and  eafy  operation.  In  con- 
fequence  of  the  progreffive  information  of  the 
people,  and  the  certainty  of  the  principles  which 
now  directed  thp  Nation,  the  whole  were 
unanimous.  All  the  ties,  by  which  the  peo- 

yle  were  bound  to  the  throne,  were  broken, 
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as  it  were’  by  one  Tingle  Ihock ; and  James, 
who,  the  ‘qioment  before,  was  a Monar’ch 
furrounded  by  fubjeds,  became  at  once  a 
limple  individual  in  the  midlt  of  the  Nation. 

That  which  contributes,  above  all,  ' to  di-  * 

ftinguilh  this  event  as  lingular  in  the  annals 

1 of  Mankind,  is  the  moderation,  l#may  even 

fay,  the  legality  which  accompanied  it.  As 

if  to  dethrone  a King  who  fought  to  fet”  / 

himfelf  above  the  Laws,  had  been  a natural 
* 

Confequence,  and  provided  for  > by  the  prin-  0 
qiples  of  Government,  every-  thing  remained 
in  its,  place ; the  .Nation  alfembled  regularly,, 
to  eled  reprefentatives ; the  Throne  was 
declared  vacant,  and  a new  line  of'  fuccellion 

* ellablilhed. 

• Nor  was  this  all;  care  was  had  to  repair 
the  breaches  that  had  been  made  in  the  Con- 
ftitution,  as  well,  as  to  prevent-  new  ones ; 
and  advantage  was  taken  of  the  rare  oppor- 
tunity of  entering  into  an  original  and  exprefs 
compad  between  King  and  People.  s 

, An, oath  was  required  of  the  new  King, 
more.'precife  and  determinate  than  had  been 
taken  t by  his  predecelfors,  and  it  was*  confe- 

K 

* 
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crated  as  a perpetual  formula  of  fuch  oaths,  {a) 
It  was  determined,  that  to  impofe  taxes  with- 
out the  confent  of  Parliament,  as  well  as 
to  keep  up  a Handing  army  in  time  of 
peace,  are  contrary  to  lav/.  The  power  which 
the  Crown  had  constantly  claimed,  of  difpen- 
ling  with  <*the  Laws,  was  abolished.  It  was 
enadted,  that  the  fubjedt,  of  whatever  rank  or 

, degree,  had  a right  to  prefent  petitions  to  the 
King.  (<£)  Laftly,  the  key-ftone  was  put  to 
the  arch,  by  the  final  establishment  of  tlje 
Liberty  of  the  Prefs.  (<:)  <, 

d The  Revolution  of  1689  is  therefore  the 


(a)  In  the  Adi  of  Parliament,  intitltd  An  Aol  for^cjia- 
blijhing  the  Coronation  Oath. 

( b ) The  Lords  and  Commons,  previous  to  the  Coronation 
of  King  William  and  Queen  Mary,  had  framed  a Bill  which 
contained  a declaration  of  the  rights  which  they  claimed 
in  behalf  of  the  people,  and  was  in  confequence  called  the 
Bill  of  Rights.  This  Bill  contained  the  Articles  above,  as 
Well  as  fome  others,  and  having  received  afterwards  the 
Royal  aflent,  became  an  Adi  of  Parliament,  under  the  title 
of  An  All  declaring  the  Rights  and  Liberties  of  the  Subjeff,  and 
fettling  the  SucceJJion  of  the  Crown. — A.  I.  William  and 
Mary,  Sef.  2.  Cap.  2. 

(c)  The  liberty  of  the  prefs  was,  properly  fpeaking,  efta- 
bliihed  only  four  years  afterwards,  in  confequence  ot  the 
refufal  which  the  Parliament  made  at  that  time  of  continu- 
ing any  longer  the  reftxidtions  which  had  before  been  fet 
upon  it. 


third  grand  sera  in  the  hiftory  of  the 

© t ) 

Conftitution  of  England.  Magna  Charta  had 
marked  out  the  limits  within  which  the 
Royal  authority  ought  to  be  confined  : a 
few  outworks  were  railed  in  the  -reign  of 
Edward  the  Firft ; but  it  was  at  the  Reso- 
lution that  the  circumvallation  was  com- 
pleated.  * . 

It  was  at  this  aera,  that  the  true  principles 
of  civil  Society  were  fully  eftablifhed.  By 
tKe  expullion  of  a King  who  1 had  violated 
h js  oath,^the  dodtrine  of  Refinance,  the  ultimate 
refource  of  an  opp relied  people,  was  confirmed 
beyond  a doubt.  By  the  exclulion  given  to  a 
family  hereditarily  defpotic,  it  was  finally  de- 
> termined,  that  Nations  are  not  the  property 
cf  Kings.  The  principles  of  Pafiive  Obe- 
dience, the  Divine  and  indefeafible  Right  of 
Kings,  in  a word,  the  whole  fcaffolding  of 
fatal,  becaufe  falfe,  notions,  by  which  the 
Royal  authority  had  till  then  been  fupported, 
fell  to  the  ground  ; and  in  the  room  of  it 
were  fubftituted  the  more  folid  and  durable 
foundations  '*  of  the  love  of  order,  and  a 
fenfe  of  the  neceffity  of  civil  government* 
among  ’Mankind. 


* 
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CHAPTER  III. 


e,  < 

* Of  ihe  Legijlative  Power, 

O ; 

IN  almoft  all  the  States  of  Europe,  the 
will  of  th#  Prince  holds  the  place  of 
law ; and  cuftom  has  fo  confounded  the 
matter  of  right  with  the  matter  of  fadt,  that 
their  Lawyer;?  generally  reprefent  the  legis- 
lative authority  as  effeiitially  attached  to  t|ie 
0 charadter  of  King;  and  the  'plenitude*  of  his 
power  feems  to  them  peceflarily  to  flow  from 
the  very  definition  of  his  title. 

The  Englifh,  placed  in  more  favourable 
circumftances,  have  judged  very  differently  : 
they  could  not  believe  that  the  deftiny  of 
mankind  olight  to  depend  , on  a play  of  words, 
and  op  fcholaftic  fubtilties ; they  have  there- 
fore annexed  no  other  idea  to  the  word  King, 
or  Roy,  a word  known  alfo  to  their  laws, 
than  that  which  the  Latins  annexed  to  the 
word  Rex , and  the  northern  Nations  to  that 

0 

‘ of  Cyning . 


( 


In  limiting  therefore  the  powcfi-  of  their 
King,  they  adted-  more  confidently  with  the 
etymology  of  the  word ; they  adted  alfo  more 
confidently  with  reafon,  in  not  leaving  the 
laws  to  the  difpoful#  of  him  who  is  already 
iiiveded  with  the  public  power  of  the  State ; 
that  is,  of  him  who,  of  all  m<jn,  is  mod 
tempted  to  fet  himfelf  above  them. 

The  bafis  of  the  Englidr  Conditution,  the 
capital  principle  on  which  all  others  depend, 
♦is  that  the  Legidative  power  belongs  to  Par- 
liament alone;  that;  is,  the’ power  of  eda- 
blilhiil^  laws,  and  of  abrogating,  changing,  or 
explaining  them. 

The  cond'ituent  parts  of  Parliament  are 
the  King,  the  Houfe  of  Lords,  and  the 
» Houfe  of  Commons. 

The  Houfe  of  Commons,  otherwife  the 
Affembly  of  the  Reprefentatives  ■ of  jthe  Nation, 
is  compofed  of  the  Deputies  of  the  different 
Counties,  each  of  which  fends  two  ; of  the 
Deputies  of  certain  Towns,  of  which  London, 
including  Wedminder  an<3  Southwark,  fends 
eight } either  Towns,  two  or  one ; and  of  the 
Deputies  of  the  Univarfities  of  Oxford  ,and 
Cambridge,  each  of  which  fends  two. 
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Laftly,  £nce  the  Aft  of  Union,  Scotland 
fends  forty-five  Deputies,  who,  added  to  thofe 
juft  mentioned,  make  up  the  whole  number 
of  five  hundred  and  fifty-eight.  Thofe  Depu- 
ties, though  feparately  qlefted,  do  not  folely 
represent  the  Town  or  County  that  fends  tbeiii, 
as  ic  the  cafe  with  the  Deputies  of  the  United 
Provinces  of  the  Netherlands,  or  of  the  Swifs 
Cantons ; but,  wnen  they  are  once  admitted, 
they  reprefent  the  whole  body  of  the  Nation. 

The  qualifications  required  for  being  a* 
Member  of  the'  Houfe  of  Commons  are,  for 

1 f 

reprefenting  a County,  to  be  born  & Vubjeft 
of  Great  Britain,  and  to  be  pofiefled  of  a 
landed  efiate  of  fix  hundred  pounds  a year, 
and  of  one  of  three  hundred,  for  reprefenting 
a Town,  or  Borough. 

The  qualifications  required  for  being  an 
eleftor  in  a County,  are,,  to  be  pofiefled, 
in  that  County,  of  a Freehold  of  forty  {hil- 
lings a year.  ( a ) With  regard  to  eleftors 


(a)  This  freehold  mint  have  been  poflefled  by  the  ele&or 
pne  ydiole  year  at  leaft  before  the  time  of  the  eledtfon,  txcrpt 
it  has  devolved  to  him  by  inheritance,  by  marriage,  by  a 
Iaft  will,'  or(by  a promotion  to  an  office. 
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in  Towns  'or  Boroughs,  they  muff  be  Free- 
men of  them ; a word  which  now  fignifies 
•certain  qualifications  exprelTed  in  the  particu- 
lar Charters. 

• » 

When  the  King  has  determined  to  affem- 
ble  a Parliament,  he  fends  an  order  for  chat 
purpofe  to  the  Lord  Chancellor;  who,  after 
receiving  the  fame,  fends  a*  writ  under  the 
great  feal  of  England  to  the  Sheriff  of  every 
County,  directing  him  to  take  the  necelfary 
iTe'ps  for  the  election  of  Members  for  the 
£ounty,  and  the  Towns  and  Boroughs  contained 
in  it.  , *Three  days*  after  the  reception  of  the" 
writ,  the  Sheriff  muff,  in  his  turn,  fend  his 
precept  to  the  Magiftrates  of  the  Towns 
and  Boroughs,  to  order  them  to  make  their 
fledtion  within  eight  days  after  the  reception 
of  the  precept,  giving  four  days  notice 
of  the  fame.  And  the  Sheriff,  himfelf 

mull  proceed  to  the  'election  for  the  County, 
not  looner  than  ten  days  after  the  receipt  of 
the  writ,  nor  later  than  fixteen. 

The  principal  precautions  taken  by  the  law, 
to  infure  the  freedom  of  elections,  are,  that 

» * 

» 

• , 

• t 
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any  Candidate,  who  after  the  date  of  the  Writ* 
or  even  after  the  vacancy,  fhall  have  given  en- 
tertainments to  the  electors  of  a place,  or  to 
any  of  them,  in  order  to  his  being  eledted, 
fhall  be  .incapable  of  ferving  for  that  place 
in  Parliament.  That,  if  any  perfon  gives,  or 
promifes  to  give,  any  money,  employment,  or 
reward,  to  anyc  voter,  in  order  to  influence 
Ghis  vote,  he,  as  well  as  the  voter  him- 
felf,  fhall  be  condemned  to  pay  a fine 
of  five  hundred  pounds,  and  for  ever  difabled 
from  voting  and  holding  any  office  in  any 
^corporation  ; the  faculty  however  b'cing  re- 
ferred to  both/  of  procuring  their  indemnity 
for  their  own  offifnce,  by  difcovering  fbme 
other  offender  of  the  fame  kind. 

It  has  been  moreover  eftablifhed,  that  no 
Lord  of  Parliament,  or  Lord  Lieutenant  of  a 
County,  Jias  any  right  to  interfere  in  the  elec- 
tions of  members  ; that  arly  officer  of  the  excife, 
cuftoms,  &c.  who  fhall  prefume  to  intermed- 
dle in  elections,  by  influencing  any  voter  to 
give  or  withhold  fiis  vote,  fhall  forfeit  one  hun- 
dred pounds,  and  be  difabled  to  hold  an^v office. 
J.aftly, (5 .all  foldiers  quartered  in  a place  where 


( 
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an  election,  is  to  be  made,  mull  move  from 
it,  at  lead*  one  day  before  the  eledion,  Jlo 
the  diftartce  of  two  miles  or  more,  and  return 
not  till  one  day  after  the  election  is 
finifhed..  • • • 

I’he  Houfe  of  Peers,  or  Lords,  is  compofed 
of  the  Lords  Spiritual,  who  are  the  Arcli- 
bilhops  of  Canterbury  and  qf  York,  and  the 
twenty-four  Bilhops  ; of  the  Lords  tempo-* 
ral,  whatever  may  be  their  refpedive  • titles, 
£uch  as  0ukes,  Marquilfes,  Earls,  &c. 

Laftly,  the  King  ns  the  third  component 

part  gf*  Parliament ; it  is  even  he  alone  who* 

can  convoke  it ; and  he  only  can  dilfolve,  or 
•»  • ••  # 
prorogue  it.  The  effed  of  a diflblution  is, 

. that  from  that  moment  the  Parliament  com- 
p leatly  ceafes  to  exilt ; the  commiflion  given 
to  the  Members  by  their  Conftituents  is  at 
an  end ; and  whenever  a new  meeting  of 
Parliament  lhall  happen,’  they  mud;  ’be  eleded. 

, anew.  A prorogation  is  an  adjournment  to 
‘a  term  appointed  by  the  King;  till  which 
the  exiftence  of  Parliament  • is  limply  inter- 
rupted* atjd  the  fundion  of  the  Deputi»s 
fufpended.  » • 
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When  the  Parliament  meets,  whether  it  be 
in  virtue  of  a new  fummons,  or  whether,  being 
compofed  of  Members  formerly  elected,  it 
meets  again  at  the  expiration  of  the  term 
for  which  it  was  prorogued,  the  King  goes 
to  it  in  perfon,  inverted  with  the  xnfignia'of 
his  dignity,  ^nd  opens  the  feflion  by  laying 
before  the  Parliament  the  rtate  of  the  pub- 
lic affairs,  and  inviting  them  to  take  them 
into  confideration.  This  prefence  of  the  King, 
either  real  or  reprefented,  is  abfolutely  requi- 
fite  at  a firft  meeting ; it  is  that  which  gives 
life  to  the  Legiflative  Bodies,  , and  pi^s  then*, 
in  action. 

The  King,  having  concluded  his  declaraA 
tion,  withdraws.  The  Parliament,  which 
then  is  legally  intrufted  with  the  care  of  the 
National  concerns,  enters  upon  its  functions, 
and  continues  to  exift  till  it  is  prorogued  or 
diflolved.  The  Houfe  of  Commons,  and  that 
of  Peers,  affemble  feparately;  the  former, 
under  the  prefidence  of  the  Lord  Chancellor ; 
the  latter,  under  ethat  of  their  Speaker : and 
bt/th  feparately  adjourn  to  fuch  days  as  they 

refpe&ively  think  proper  to  appoint. 

\ • r 


( 
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As  each*  of  the  two  Houfes  has  a negative 
on  the  pr6gofttio'ns  made  by  the  other,  a-nd 
there  is,  * confequently,  no  danger  of  their 
encroaching  on  each  other’s  rights,  nor  any 
more  on  thofe  of  tt£  King,  who  Has  likewife 
his  negative  upon  them  both,  any  question 
judged  by  them  conducive  to  the  p«blk>good, 
without  exception,  may  be  made  the  fubjedt  of 
their  refpedtive  deliberations.  Such  are,  for, 
inftance,  new  limitations  or  extenlions.  to  be 
given  to  the  authority  of  the  King ; the  efta- 
blilhing  new  laws,  or  making  changes  in  thofe 
Jlready^n  being*  Laftly,  the  different  kinds 
of  public  provilions,  or  eftablifhments,  the 
?ari<pu’s  abufes  of  administration,  and  ' their 
remedies,  become,  in  every  Seffion,  the  objedt 
of  the  attention  of  Parliament. 

Here,  however,  an  important  obfervation 
muff  be  made  : all  Bills  for  granting  Money 
muft  have  their  beginning  in  the*Houfe  of 
. Commons  : the  Lords  cannot  take  this  objedt 
'into  their  confideration  but  in  confequence  of 
a bill  prefented  to  them  by  the  latter;  and 
the  , Gomrjions  have  at  all  times  been 

anxiouily  tenacious  of  this  privilege,  that  ,they 

T * * 
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<*  « 

never  Suffered  the  Lords  even  to  make  any 
change  in  the  Money  Bills  which  they  have 
fent  to  them,  but  they  mult  limply , and 
Solely  either  accept  or  reje<5l  them. 

f i * i 

This  excepted,  every'  Member,  in  each 

Hpufe,  may  propofe  whatever  queftion  he 

thinks  proper.  If,  after  considering  it,  the 

matter  is  found  Co  deferve  attention,  theperfon 

who  has  made  the  propoll tion,  ufually  with 

fome  others  adjoined  to  him,  is  delired  to  fet 
^ ...  ° 

it  down  in  writing.  If,  after  a more  comply t 

difcuffion,  the  proportion  is  carried  in  the 

f affirmative,  it  is  fent  to.  the  othe^  ffoufe, 

that  they  may,  in  their  turn,  take  it  into 

confiderafion.  If  'the  latter  fejedt  the  0bili, 

it  remains  without  any  effe<5t:  if  they  agree 

to  it,  nothing  remains  wanting  to  its  com^ 

pleat  eftablilhment,  but  the  Royal  alfent. 

When,  there  is  no  bufinefs  that  requires  im- 

« f • t 

mediate  difpatch,  the  King  ufually  waits  till  the 
end  of  the  Seffion,  or  at  leaf!  till  a certain 
number  of  bills  are  ready  for  him,  before  he 
declares  his  Royal  pleafure.  When  the  time  is 
come,  the  King  goes  to  Parliament 'In  tfie  lame 
/late  v ith  which  he  opened  it  j and  while 
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he  is  featad  on  the  Throne,  a (?!erk,  who 
has  a. lift  of  the  Bil^s,  gives  or  refufes,  as  he 

reads,  thd  .Royal  Affent. 

• • 

When  the  Royal  Aftent  is  given  to  a 
public  Bill,  the  . Clerk  fays,  le  Roy  k veut . 
If  the  bill  be  a private  Bill,  h'e  fays  * Toil 
fait  comrne  il  ejl  defire.  If  the  bii*  has  fub- 
lidies  for  its  objedt,  he  fiy^  le  Roy  remercie 
fes  loyaux  Subjects,  accepte  leur  benevolence , &* 
aufji  le  veut.  Laftly,  if  the  King  does  not 
tjiink  proper  to  aftent  to  the  Bill,  the 
Clerk  fays,  le  Roy  S advifera ; which  is  a 
mild  ffzy  of  giving  a refufal. 

It  is  indeed  pretty  fngular,  that  the  King 
of  England  Ihould  exprefs*himfelf  in’  French  in 
his  Parliament.  This  cuftom  was  introduced  at 
ithe  Conqueft,  ( a ) and  has  been  continued,  like 
many  other  things  of  mere  form,  which  fubfift 


(<a)  William  the  Conqueror  added  to  the  other  changes 
he  introduced,  the  abolition  of  the  Engl  ifh  language  in  all 
public,  as  well  as  judicial,  tranfa&ions,  and  fubftituted  to 
it  the  French  that  was  fpoke  in  his  time : hence  the  num- 
ber of  old  French  words  that  are  me?  with  in  the  ftyle  of  the 
‘EngliCl  law?r  It  was  only  under  Edward  III.  that  the  E§ig- 
Iifti  language  began  to  be  re-eftablilhed  in  the  Courts  of 
Juftice.  ) ’ % 
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for  ages  after  the  fubflance  of  them  is  intirely 
changed;  and  Judge  BlackitOne,  expreifes  him- 
felf  on  this  fubjedt,  in  the  following  words* 
“ A badge,  it  mult  be  owned,  (now  the  only 
“ one  , remaining)  of  Co#*<Jueft;  and  which  one 
€*  would  wifh  to  fee  fall  into  total  oblivion, 
“ unlefs  if  be  referved  as  a folemn  memento 
to  remind  us^that  our  liberties  are  mortal, 
(te  having  once  been  deltroyed  by  a foreign 
“ force.” 

When  the  King  has  declared  his  different  ii;t" 

c 

tentions,  he  prorogues  the  Parliament.  Thole 
, bills  which  he  has  rejected,  remain  Vithout 
force : thofe  to  which  he  has  alfented,  become 
the  expreffion  of  the*-  will  of  the*  highell  power 
ackowledged  in  England  : they  have  the  fame 
binding  force  as  the  Edits  enregijires  have  in 
France,  {a)  and  as  the  Populifcita  had  in  ancient 


(a)  They  call,  in  France,  Edits  enregijires , thofe  Edidls 
of  the  King  which  have  been  regiftered  in  the  Court  of  Par- 
liament. The  word  Parliament  does  not  however  exprefs 
in  France,  as  it  does  in  England,  the  AfTembly  of  the 
Eftates  of  the  Kingdom!  The  French  Parletnens  are  only 
Courts  of  Juftice;  that  of  Paris,  which  has  the  fupepntend- 
ence  over  all  thofe  eftablilhed  in  the  Province^,  was  infti- 
tut£d  in  the  fame  manner,  and  for  the  fame  purp»fes,  as  the 
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'Rome:  in  a. word,  they  are  Laws.  )£nd,  though 

each  of  the  *conftituent  parts  of  the  Parliament 

might,  at  firft,  have  prevented  the  exigence  of 

» 

thofe  iaws,  the  united  will  of  all  the  three  is 

\ . * 

now  neceffary  to  repeal  them. 


Aula  Regis  was  afterwards  in  England,  viz.  fo.*  the  admini- 
ftration  of  public  Juft-ice,  and  for  deciding  the  differences 
between  the  King  and  his  Barons  : it  in  confequence  of 
the  Judgements  they  paffed,  that  the  King  proceeded  to  • 
feize  the  dominions  of  the  feveral  Lords  or  Princes,  and, 
when  he  washable  to  effedt  this,  united  them  to  the  Crown. 

. 'i'fcie  Parliament  of  Paris,  as  do  the  other  Courts  of  Law,  # 
ground  its  judgements  uponjhe  Edits  or  Xdrdonnances  of  the 
Ring,  when  it  has  once  regiftered  them* : when  thofe  Ordon - 
npnees  ar^fooked  upon  as  grievous  to  the  Subjedf,  the  Parlia-  <% 
ment  refufes  to  regifter  them  ; but  this  they  do  not  from  any 
pretenfion  they  have  to  a fhare  in#the  Legiflative  authority  j 
they  only  objedt  that  they  are  not  fatisfied  that  the  Ordon - 
, nance  before  them  is  really  the  will  of  the  King,  and  then 
proceed  to  make  remonftrances  againft  it : fometimes  the 
Xing  defers  to  thefe ; or,  if  he  is  refolved  to  put  an  end  to  all 
oppofition,  he  comes  in  perfon  into  the  Parliament,  there 
holds  what  they  call  un  Lit  dt  JuJlice , declares  that  the 
Ordonnance  before  them  .is  actually  his  will;  and  orders  the 
proper  Officers  to  regifter  it. 


9 
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CHAPTER  IV. 
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- Of  the  Executive  Power. 

C 

c 

WHEN  the  Parliament  is  prorogued  or 
diffolvecl,  it  ceftfes  to  exid ; but  its 
laws  dill  continue  to  be  in  force : the  King 
remains  charged  with  the  execution  of  them, 

ct  > 

and  is  fupplied  with  the  necedary  power  for 
that  purpofe.  " ^ < 

But,  whereas  in  his  political  capacity  of 
one  of  the  conditue,nt  parts  of  ,the  Parliament, 
that  is,  with  regard  to  the  fhare  allotted  to 
him  of  the  legiflative  authority,  he  is  Sove- 
reign, and  only  needs  alledge  his  will,  when 
he  gives  or  refufes  his  adent  to  the  bills  pre-* 
fented  t6  him j charged  with  public  admini- 
dration,  he  is  no  more  than  a Magidrate ; and 
the  laws,  whether  thofe  that  exided  before 
him,  -or  thofe  to  which,  by  his  adent,  he  has 
^iven  being,  mud  diredt  his  condudt,  and  bind 
him  equally  with  his  fubje&s. 


( 
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The  firft  prerogative  of  the  King,  in  his 

capacity  of  Supreme  Magiftrate,  has  for  its 

object  the*  ^dminiftration  of  Julfice. 

» 

I He  is  the  fource  of  all  judicial  power  in 
the  State ; he  is  the  £\hief  of  all  the  Tribunals, 
and  the  Judges  are.  only  his  fubftitutps  j 
every  thing  is  tranfadted  in  his  name ; the 
Judgments  muft  be  with  his  Seal,  and  are 
executed  by  his  Officers. 


2°.  By  a fidtion  of  the  law,  he  is  looked 
upon  as  the  univerfal  proprietor. of  the  king- 
dom ; he  is  in  conlequence  ‘deemed  diredtly 
concerned  in  all  offences  : hence  it  is  in  his 

name  that  profecutions  are  carried  on  in  the 
» • * * 

Courts  of  law. 


30.  He  can  pardon  offences ; that  is,  remit 
the  puniffiment  that  has  been  awarded  in 
confequence  of  his  profecution. 

II.  The  fecond*  prerogative  of  the  King 
is,  to  be  the  fountain  of  honour , that  is,  the 
diftributor  of  titles  and  dignities  : he  creates 
the  Peers  of  the  realm,  and#  difpofes  o*f  the 
different  offices,  either  in  the  Courts  of  Jaw® 

or  elfewhere.  » • 

• * 

M 


t 
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III.  The  King  is  the  fuperintendent  of 

Commerce ; he  has  the  prerogative  of  regu- 
lating weights  and  meafures;  he  alone  can 
coin  money,  and  can  give  a currency  to 
foreign  coin.  * / 

IV.  He  is  the  Supreme  head  of  the  Church, 
In  this  Capacity,  he  appoints  the  Bifhops, 
and  the  two  Airhbifhops;  and  he  alone  can 

1 convene  the  Aflembly  of  the  Clergy.  This 

alfembly  is  formed*  in  England,  on  the 

model  of  the  Parliament : the  Bifhops  forjm 

the  upper  Houfe ; Deputies  from  the  Diocefes, 

< and  of  the  feveral  Chapters,  foKi?  the 

lower  Houfe : the  affent  of  the  King  is 

€ 

likewife  neceffary  to"  the  validity  of  their  Adis, 
or  Canons;  and  the  King  can  prorogue,  or  < 
diflolve,  the  Convocation.  f 

V.  He  is,  in  right  of  his  Crown,  the  Gene- 
ralifiimo  cof  all  fea  or  land,  forces  whatever ; 
he  alone  can  levy  troops,  equip  fleets,  build 
fortrefles,  and  Alls  all  the  polls  in  them. 

VI. 1  He  is,  with  regard  to  foreign  nations, 
the  reprefentative,  and  the  depofltary,  ( of  all 
the  power  and  collective  majefly  of  the 

€ C 


( 


< 
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* « * 
Nation  j he  fends  and  receives  Ambafladors  j 

he  contracts,  alliances ; and  has  the  preroga- 
tive, of  declaring  war,  and  of  making  peace, 
on  whatever  conditions  he  thinks  proper. 

VII.  In  fine,  \Vhat  ieems  to.  carry  fb 

many  powers  to  the  height,  is  Its  being  a 

fundamental  maxim,  that  the  King  can  do 

no  wrong  : which  does  not^gnify,  however, 

that  the  King  has  not  the  power  of  doing’ 

ill ; or,  as  it  was  pretended  by  certain  perfons 

in  more  ancient  times,  that  every  thing  he 

$id  was  lawful ; but  that  he  is  above  the 

(reach>'of  all  Courts  of  law  whateyer,  and* 

that  his  perfon  is  facred  and  inviolable.. 

> ■»  « 
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C H A Pj  V. 


cThei  Boundaries  which  the , Conjlitution  has  Jet  to 
1 the  Royal  Prerogative . 

c 

■ TN  reading  the  foregoing  enumeration  of  the 
JL  powers  with  which  the  laws  of  England 
1 have  intrurted  ( the  King,  we  are  at  a lofs  to 
reconcile  them  with  the  "idea  of  a Monarchy* 

« which,  we  are  told,  is  limited.  The ‘King, 
not  only  unites  ifi  himfelf  all  the  branches 
of  the  Executive  power;  he  not  only  dif- 
pofes,  without  controul,  of  the  whole  military  ' 
power  in  the  State;  he  is  moreover,  it  feems,« 
the  Mailer  of  the  Laws  themfelves,  fince 
he  calls  up,,  and  difmilfes,  at  his  will,  the 
Legiflative  Bodies.  We  find  him  therefore, 
at  firfl  fight,  inverted  with  all  the  preroga- 
tives that  ever  were  claimed  by  the  moft 

i 

abfolute  Monarch?; ; and  we  are  at  a lofs  to 
find  that  liberty  which  the  Englifii  fe'eni  fo 
confident  they  poffefs. 


< 
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But  the  Reprefentatives  of  the  people  hill 
have,  and  that  is  faying  enough,  they  hfll 
have  < in  their  hands,  now  that  the  Conhitu- 
tion  is  fully  eftablifhed,  the  fame  powerful 
weapon  which  has  enabled  their  ancehors  to 
ehablifh  it.  It  is  hill  from  theii1  liberality 
alone  that  the  King  can  obtain  fubiRlies;  and 
in  thefe  days,  when  every  tb^ng  is  rated  by 
pecuniary  ehimation — in  thefe  days,  when  gold  • 
is  become  the  great  moving  fpring  of  affairs, 
is } may  be' fafely  affirmed,  that  he  who  de- 
pends on  the  will  of. others,  , with  regard  to 
io  important  an  article,  is,  whatever  his  power  , 
may  be  in  other  refpedts,  in  'a  hate  of  real 
dependance.  J J 

> This  is  the  cafe  of  the  King  of  England, 
has  in  that  capacity,  and  without  the 
grant  of  his  people,  fcarcely  any  revenue.  A 
few  hereditary  duties  on  the  exportation  of 
wool,  which,  fince  the  establishment  of  manu- 
* failures,  are  become  tacitly  extinguished ; a 
branch  of  the  excife,  which,  under  Charles 
the  Second,  was  annexed  to  tl?e  Crown  as  an  in- 
demniAcation  for  the  military  fervices  it  gave  up, 
and  which,  under  George  the  Firh,  ha^  been 

hxed  to  feven  thoufand  pounds ; a duty  of  two 

# 

> 0 
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Shillings  on  every  ton  of  wine  imported ; the 

wrecks  of  fhips,  of  which  the,  owners  remain 
unknown ; whales  and  jflurgeons  thrown  on 
the  coaft;  fwans  fwimming  on  public  rivers, 
and  a few  other  feudal^ relics,  compofe  the 
whole  appropriated  revenue  of  the  King,  and 
are  all  th&c  now  remains  of  the  ancient  inhe- 
ritance of  the  Qrown. 

r The  King  of  England,  therefore,  has  the 
prerogative  of  commanding  armies,  and  equip- 
ping fleets — but  without  the  concurrence  of 
his  Parliament  he  canno'c  maintain  them.  H(e 
* can  beftow  places  and  employments — but*  with  7 
out  his  Parliament  he  cannot  pay  the  Salaries 
attending  ' on  them.  He  can  declare  war— 
but  without  his  Parliament  it  is  impoflible 
for  him  to  carry  it  on.  In  a word,  the 
Royal  prerogative,  deftitute,  as  it  is,  of  the 
power  of  impoflng  taxes,  is  like  a vafl:  body 
which  cannot  of  itfelf  accomplifh  its  motions  ; 
or,  if  you  will,  it  is  like  a fhip  compleatly 
equipped,  but  from  which  the  Parliament  can 
at  pleafure  draw  * off  the  water,  and  leave  it 
a-ground;  as  alfo  fet  it  again  afloat*  by  grunt- 
ing fiityxdies. 

< 

< . « 


And  indeed  we  fee,  that  fnce*  the  efta- 
blifhment  of  this  right  of  the  Reprefentativfs 
of  the  people,  to  grant,  or  refufe,  fublidies 
to  the  Crown,  their  other  privileges  have 
been  continually  incr^'iing.  Though  “they  were 
not,  in  the  beginning,  admitted  into  Parlia- 
ment, but  upon  the  mod:  difaduantageous 
terms,  yet  they  foon  found  means,  by  joining 
petitions  to  their  money  bills,  to  intervene  in 
the  framing  of  the  laws  by  which  they,  were 
to  be  governed;  and  this  method  of  pro- 
ceeding,  which  at  firft  was  only  tolerated  by 
tfte  King,  they,  afterwards  converted  into  a 
light,  by  declaring  under  Henry  the  Fourth, 
that  ,they  would  not,  thenceforward,,  come  to 
any  refolutions  with  regard  to  fubfidies,  before 
the  King  had  given  a precife  anfwer  to  their 
petitions. 

In  fubfequent  times  we  fee  the  Commons 
continually  fuccefsful  by  the  exertions  of 
the  fame  privilege,  in  their  endeavours  to 
lop  oft  the  defpotic  powers  which  ftill  made 
a part  of  the  regal  prerogative : whenever 
abufes  s of  t power  had  taken  place,  whioh 
they  -were  lerioully  determined  to  corredf, 
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they  made?  grievances  and  fupplies)t.  to  ufe  the 
expreflion  of  Sir  Thomas  Wentworth,  go 
hand  in  hand  together , which  always  pro- 
duced the  redrefs  of  them ; and  in  general, 
when  a bill,  in  conference  of  its  being 
judged  by^  the  Commons  ehential  to  the 
public  welfare,  has  been  joined  by  them  to 
a money  bill,  it  has  feldom  failed  to  pafs 
in  that  agreeable  company,  [a) 


(a)  In  relating  this  ufe,  which  the  Commons  have  at  time;* 
made  of  their  power  of  granting,  or  refufing,  fubfidies,0 1 
only  mean  to  (hew  thet  great  efficiency  of  that  power  : which 
was  the  fubjedt  of  this  Chapter.  The  .Houfe  of  I^ords  have 
' even  found  it  neceffary  (which  confirms  what  is  faid  here)  tc 
form,  as  it  were,  a confederacy  among  themfelves,  for  the 
fecurity  of  their  Legiflative  authority,  againft  the  ufe  which 
the  Commons  might  make  of  this  power  of  taxation  ; and  it 
has  been  made  a (landing  order  of  their  Houfe,  to  rejedl  any 
bill  whatfoever,  to  which  a money  bill  has  been  tacked. 


(- 
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Tbe  fame  Subject  continued . » 

BUT  this  force  of  the  prerogative  of  the 
Commons,  and  the  facility  with  which 
it  may  be  exerted,  however  neceffary'  they 
nv,y  have  been  for  the  firft  eftablilhment  of 
the  Conftitution,  might  prove  .too  confiderable 
at  prefcmt,  wheii  it  is  requilite  only  to  fup* 
port  it,  There  might  be  danger,  that  if  the 
Parliament  fhcJuld  ever  e£ert  their  'privilege 
. to  its  full  extent,  the  Prince,  reduced  to 
defpair,  might  refort  to  fatal  extremities j or 
that  the  Conftitution,  which  fubfifts  only  by 
virtue  of  its  equilibrium,  might  in  the  end 
be  totally  • fub verted, 

• Indeed  this  is  a cafe  which  the  prudence 
of  Parliament  has  forefeen.  They  have,  in 
this  refpett,  impofed  laws  flpon  themfelves, 
arid  .without  touching  their  prerogative  itfelf 
they  have  moderated  the  exercife  of  ^t.  * A, 

■ • N 


> 
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cuflom  has  for  a long  time  prevailed,  at 

o 

the  beginning  of  every  reign,  and  in  the 
kind  of  overflowing  of  affection  which,  takes 
place  between  a King  and  his  firfl  Par- 
liament, t to  grant  the^King  a revenue  for 
his  life : a provifion  which,  with  refpe£t  to 

the  grea*i  exertions  of  his  power,  does  not 
abridge  the  influence  of  the  Commons,  but 
yet  puts  him  in  a condition  to  fupport  the 
dignity  of  the  Crown,  and  affords  him,  who 
is  the  firfl  Magiflrate  in  the  Nation,  tjiat 

C 

independance  which  the  laws  infure  alfo  to 
thofe  Magiflrates  who  are  * particularly  in- 
trufled  with  the  adminiflration  of  Juflice.(^) 

This  'conduct  of  the  Parliament  provides 
an  admirable  remedy  for  the  accidental  diforders 
of  the  State  j for  though,  by  the  wife  diflrj- 


( a ) Th^  twelve  Judges. — Their  commiflions,  which  in 
former  times  were  often  given  them  durante  bene  placito , now 
muft  always  £c  be  made  quamdiu  fe  bene gejferint,  and  their  Sa- 
“ laries  afcertained;  but  upon  an  addrefs  of  both  Houfes  it 
“ maybe  lawful  to  remove  them.” — Stat.  13  Wil.  III.  c.  2. 
In  the  nrft  year  of  th-  reign  of  his  prefent  Majefty,  it  has 
been  moreover  ena£ted,  that  the  commifiions  of  the  Judges 
fhall  contiuue  in  force  notwithflanding  the'  demife  of  the 
Kin^; ; which  has  prevented  their  being  dependant,  with 
^regard  to  their  continuation  in  office,  on  the  Heir  apparent. 

, ( 

( < 
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bution  of  the  powers  of  Government,  great 
ufurpations  kre  .become  in  a manner  imprac- 
ticable, neverthelefs  it  is  impoffible  but  that, 
in  conibquence  of  the  filent,  though  continual, 
efforts  of  the  Executive  power  to  extend 
itfelf,  abufes  will  at  length  flide  in : but 
here  the  powers  wifely  kept  in  njferve  by 
the  Parliament,  afford  the  means  of  curing 
them.  At  the  end  of  each  reign,  the  civil 
lift,  and  confequently  that  kind  of  indepen- 
dance  which  it  procured,  are  at  an  end. 
Tlie  fucceffor  finds  a Throng,  a Sceptre, 
a'Ad  a Crown  ; but  he  does  not  find  power, 
nor  even  dignity ; and  before  a real  poffeflion 
of  all’thefe  is  .given  to  him,  the  Parliament 
have  • it  in  their  power  to  take  a thorough 
review  of  the  State,  and  to  correct  the  feveral 
iibufes  that  may  have  crept  in  during  the 
preceding  reign : and  thus  the  Conftitution 
may  be  brought  back  to  its  firft*  principles. 

England,  therefore,  by  this  means  enjoys 
a very  great  advantage,  and  one  that  all  free 
States  have  fought  to  procure  for  themftlves ; 
I.  mejyi  that  of  a periodical  reformation,. 
But'  the  expedients  which  Legiflators  jaave 
contrived  for  this  purpofe  in  other  Countries' 
> N.  2 
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have  always,  when  attempted  to  , be  reduced 

into  practice,  been  found  to  be  productive 
of  the  molt  fatal  confequences.  -The  laws 
which  were  made  at  Rome,  to  reftore  that 
equality  v/hich  is  the  efface  of  a Democratical 
Government,  were  always  found  impracticable ; 
the  attempt  alone  endangered  the  overthrow 
of  the  Republic  : and  the'  expedient,  which 
the  Florentines  called  ripigliar  il  ft'ato,  proved 
nowife  happier  in  its  confequences.  This 
was  becaufe  all  thofe  different  remedies  were 

t 

deftroyed  beforehand,  by  the  very  evils  they 
were  meant  to  cure;  ami  #the  greater  th; 
abufes  were,  the  more  impoffible  it  was  to 
correCt  them. 

. But  the  means  of  reformation,  which  the 
Parliament  of  England  has  taken  care  to 
referve  to  itfelf,  is  the  more  effectual,  as  it 
goes  lefs  direCtly  to  its  end.  It  does  not 
oppofe  the  ufurpations  of  prerogative,  as  it 
were,  in  front ; it  does  not  encounter  it  in 
the  middle  of  its  courfe,  and  in  the  fullefl 
flight^  of  its  exertion : but  it  goes  in  fearch 
of  it  to  its  fource,  and  to  the  principle  pf 
its  action.  It  does  not  endeavour  forcibly  to 
Uyerthloft’  it  ; it  only  enervates  its  fprings, 
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What  inereafes  ftill  more  the  l'hildnefs  of 
this  remedy’,  is,  that  it  is  only  to  be  applied 
to  the  ufurpations  themfelves,  and  paffes  by, 
what  J would  be  far  more  formidable  to  en- 
counter, the  obflinac  * and  pride  of  th’e  ufurpers. 
Every  thing  is  tranfadted  with  a jiew  Sove- 
reign, who,  till  then,  has  had  nr>  fhare*  in 
public  affairs,  and  has  taken  no  ftep  which 
he  may  conceive  himfelf  obliged  in  honour 
to  fupport.  In  fine,  they  do  not  wrefl 
from  him-  what  the  good  of  the  State  requires 
he  fhould  give  up : it  is  he  himfelf  that 
hiakes  the  facrjfice.  * . 

. '*  ■ 1 

All  thefe  obfervations  are  remarkably  con- 
firmed by  the*  events  that  followed-  the  reign 
of  the  two  laft  Henrys.  Every  barrier  that 
^protedted  the  people  againft  the  excurfions  of 
Power,  had  been  broke  through ; the  Par- 
liament, in  their  terror,  had  even  ena&ed, 
that  proclamations,  that  is  the  will  of  the 
King,  fhould  have  the  force  of  laws  (a) : the 
* Conftitution  feemed  to  be  quite  undone;  yet, 
on  the  firft  opportunity  afforded  by  a nevT  reign. 


(«)  Stat.  31  Hen.  VIII,  Chap.  8. 
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liberty  beg£h  to  make  again  its  appearance,  (a) 
And  when  the  Nation,  at  length  recovered 
from  its  long  fupinenefs,  had,  at  the  acceflion 
of  Charles  the  Firfl,  another  opportunity  of 
a change  of  Sovereign,  wfhat  enormous  mafs 
of  abufes;  which  had  been  accumulating,  or 
gaining  ftr^ngth,  during  five  fucceflive  reigns, 

was  removed,  and  the  ancient  laws  reftored. 

c 

To  which  add,  that  this  fecond  reforma- 

c 

tion,  which  was  fo  extenlive  in  its  effedts, 
and  might  be  called  a new  Creation  ofThe 
Conftitution,  'sVas  accomplifhed  without  pro- 
ducing the  leafl  convulfion.  Charles,  tas  EdF 
ward  had  done  in  former  times,  (b)  affented  to’ 
every  part  of  it ; and  whatever  reludtartce  he 
might  at  firft  manifefl,  yet  the  Adt  called 
the  Petition  of  Right  (as  well  as  that  which 
afterwards  compleated  the  work)  received  the 
Royal  fandtion  without  bloodfhed. 

( a ) The  laws  concerning  Treafon,  pafled  under  Henry 
the  Eighth,  which  Judge  Blackftone  calls  “ an  amazing  heap 
“ of  wild  and  new-fangled  treafons,”  and  the  ftatute  juft 
mentioned,  were  repealed  in  the  beginning  of  the  reign  of 
Edward  VI.  - f 

\b)  Or,  which  is  equally  in  point,  the  Duke  of  Somerfet 
his  unrle,  who  was  the  Regent  of  the  Kingdom,  under  the 
rtime  of  1 1 otedlor. 
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It  is  true,  great  misfortunes  followed ; but 
they  were  the  effe&s  of  particular  circum- 
ftances.  During  the  time  which  preceded 
the  reign  of  the  Tudors,  the  nature  and  extent 
of  regal  authority  Slaving  never  been  accu- 
rately defined,  the  exorbitant  power  of*  the 
Princes  of  that  Houfe  had  no  difficulty  in 
introducing  prejudices  of  the^mofi:  extravagant 
kind : thofe  prejudices,  having  had  a hun-, 

dred  and  fifty  years  to  take  root,  . could 
•r^ot  be  lhaken  off  but  by  a kind  of  general 
convulfion the  agitajtion  continued  after  the 
a&ion , and  was  carried  to  excefs  by  the 
religious  quarrels  which  arofe  at  that 'time. 

» * 1 , 
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CHAPTER  VIII. 

* « 

iVrw  Rejlfitfions. 

HE  Commons,  however,  have  not  in- 
tirely  relied  on  the  advantages  of  the 
' great  prerogative  with  which  the  Conftitu- 
tion  has  intruded  them. 

c ' 

Though  this  prerogative  is,  in  a manner, 
out  of  danger  of  an  immediate  attack,  they  havf 
* nevertfaelefs  {hewn  at  all  times  the  greateft 
jealoufy  on  its  account.  They  never  fuffer,  as 
we  have  obferved  before,  a money-bill  to  begin 
any  where  but  with  themfelves ; and  any  altera- 
tion, that  may  be  made  in  it  in  the  othep 
Houfe,  is  fure  to  be  rejected.  If  the  Com- 
mons had  jiot  moil  ftri&ly  referved  to  themfelves 
the  exercife  of  this  prerogative,  on  which  their 
very  exiftence  depends,  the  whole  might  at 
length  have  hidden  into  that  Body  which  they 
had  fuffered  to  flhare  in  it  equally  with 
them.  If  any  other  perfons,  belidfs  the  Re- 
p refen  tatives  of  the  People,  had  had  a right 

to  make  an  oifer  of  the  produce  of  the  labour 

c < 
t < 
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of  the  people,  the  executive  power  would  foon 
have  forgot,  that  it  only  exifts  for  the  advan- 
tage of  the  public.  ( a ) 

(a)  As  the  Crown  has  the  undifputed  prerogative  of 
aflenting  to,  and  diflenting  from,  what  bills  it  thinks  proper, 
as  well  as  of  convening,  proroguing,  and  di'jplving,  the 
Parliament,  whenever  it  pleafes ; the  latter  have  no  afturance 
of  having  a regard  paid  to  their  Bills,  even  of  being  al- 
lowed to  aflemble,  but  what  may  refult  from  the  need  the 
Crown  ftands  in  of  their  affiftance : the  danger,  in  that 
refpect,  is  even  greater  for  the  Commons  than  for  the  Lords," 
wljo  enjoy  a dignity  which  is  hereditary,  as  well  as  inherent 
to  their  perfons,  and  form  a permanent  Body  in  the 
State;  whereas  the  Commons’ compleatly  vanifh,  whenever 
a diflolutipn  takes  place : there  is,  therefore,  no  exag- 
geration in  what  has  been  faid  above,  that  their  very  being 
depends  on  their  power  of  granting  fubfidies  -to  the  Crown. 

Mov^d  by  thefe  c’onfiderations,  ’and,  no  doubt,  by  a 
fenfe  of  their  duty  towards  their  Conftituents,  to  whom  this 
tight  of  taxation  originally  belongs,  the  Houfe  of  Commons 
have  at  all  times  been  very  careful  left  precedents  fhould  be 
eftablifhed,  which  might,  in  the  moft  diftant  manner,  tend 
to  weaken  that  right.  Hence  the  warmth,  I might  fay 
the  refentment,  with  which  they  have  always  rejected  even 
the  amendments  propofed  by  the  L.ords  in  their  Money  bills. 
The  Lords  however  have  not  given  up  their  pretenlion  to 
make  fuch  amendments ; and  it  is  only  by  the  vigilance  and 
conftant  predetermination  of  the  Commons  to  reject  all  al- 
terations whatever  made  in  their  Money  bills,  without  even 
examining  them,  that  this  pretenfion  ot,the  Lords  is  reduced 
to  be  an  uljplefs,  and  only  dormant,  claim.  The  firft  in-j 
ftance  of  a*mifunderftanding  between  the  two  Houfes,on  that 
account,  was  in  the  year  1671  : and  the  reader  ma^fee  at 
length,  in,Vol.  I.  of  the  Debates  of  the  Houfe  of  Commons , 
the  reafons  that  were*at  that  time  alledged  on  botn  iides. 
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Befides,  though  this  prerogative  has  of 
itfelf,  we  may  fay,  an  irrefiftible , efficiency, 
the  Parliament  has  neglected  nothing  thaf  may 
add  to  it>  Or  at  leaft  the  facility  of  its 
exercife ; ' and  though  they  have  allowed  the 
prerogatives  of  the  Sovereign  to  remain  undis- 
puted, they  have  in  feveral  cafes  endeavoured 
to  reftrain  the  fdfe  he  might  make  of  them, 
by  entering  with  him  into  divers  exprefs  and 
folemn  conventions  for  that  purpofe.  ( a ) 

f 

Thus  the  King  is  indifputably  inverted  with 
the  exclufive  right  of  affembling  Parliament# ; 

# r . 

yet  he  muft  affemble  one,  at  leaft  once  m 
three  years ; and  t^is  obligation  on  the  King, 
which  was,  we  find,  infifted  upon  by  the 
people  in  very  early  times,  has  been  fince 
confirmed  by  an , Adi  parted  in  the  fixteentiii 
year  of  the  reign  of  Charles  the  Second. 

Moreover,  as  the  moft  fatal  confequences 
might  enfue,  if  laws  which  might  moft 


(c)  Laws  made  to  bind  fuch  Powers  in  a State,  as  have  no 
£uperior  Power  by  which  they  may  be  legally  coippelled  to 
the  execution  of  them,  (for  inftance,  the  'fcrown  as  cir- 
tunfftanced  in  England)  are  nothing  more  than  conven- 

* tions,  or  treaties,  made  with  the  Body  of  the  People, 


r 


( 
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'materially  affedt  public  liberty,  could  ,be  enafted 

in  Parliaments  abruptly  and  imperfe&ly  fum- 

moned,  it  hars  been  eftablifhed,  that  the  Writs 

for  afTembling  a Parliament  muft  be  ififued 

forty  days  at  leaft  before  the  firft  meeting  of 

it.  Upon  the  fame  principle  it . has  alfc 

1 

been  enabled,  that  the  King  cannot  abridge 
the  term  he  has  once  fixed  for  a proroga- 
tion, except  in  the  two  following  cafes,  viz. 
of  a rebellion ; or  of  imminent  danger  of  a ’ 
foreign  invafion : in  both  which  cafes  a fourteen 
jdays  notice  muft  be  given.  ( a ) 

o Again,  the  King  is  the  head  of  the  Church  j 

but  he  can  neither  alter  the  eftablifhed  religion,  } 

nor  call  individuals  to  an  account  for  their 
*-  > » » , 

religious  opinions.  (^)  He  cannot  even  pro- 
fefs  the  religion  which  the  Legiflature  has 
particularly  forbidden } and  the  Prince  who 
jfhould  profefs  it,  is  declared  incapable  of 


( a ) Stat,  30  Geo.  II.  c.  25. 

, ( b ) The  Convocation,  or  afTembly  of  the  Clergy,  of 

which  the  King  is  the  head,  can  only  regulate  fuch  affairs  as 
are  merely  Ecclefiaftieal ; they  cannr*  touch  the  Laws,  Cuf- 
toms,  and  Statutes,  of  the  Kingdom,— 'Stat.  25  Hen.VIII. 
e.  ig.,J 
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inheriting^ pojfejjlngy  or  enjoying , the  Cro\bn  of 
thefe  Kingdoms,  [a) 

The  King  is  the  firft  Magi/trate;  but  he 
can  make  no  change  in  the  maxims  and-  forms 
confecrated  by  law  or  cyfjom  : he  cannot  even 
influence;,  in  any  cafe  whatever,  the  decifion 
ofc  caufes  between  fubjedt  and  fubjedl ; and 
James  the  Firft,  affifting  at  the  Trial  of  a 
caufe,  was  reminded  by  the  Judge,  that  he 
could  deliver  no  opinion,  (h)  Laftly,  though 
crimes  are  profecuted  in  his  name,  he  cannot 
refufe  to  len$  it  to  any  particular  perfohs 
who  have  complaints  to  prefer.  <• 

The  King  has  the  privilege  of  coining 
money ; but  he  cannot  alter  the  ftandard. 

The  King  has  the  power  of  pardoning 
offenders ; but  he  cannot  exempt  them  from 


(a)  A.  i.  Will,  and  M.  Stat.  2.  C.  2. 

(b)  Thefe,  principles  have  fincebeen  made  anexprefs  arti- 
cle of  an  Adt  of  Parliament;  the  fame  which  abolifhed  the 
Star  Chamber.  “ Be  it  likewife  declared  and  enacted,  by 
<e  the  authority  of  this  prefent  Parliament,  That  neither 
Ci  his  Majefty,  nor  his  Privy  Council,  have,  or  ought  to 
“ have,  any  jurifdiction,  power,  or  authority,  to  examine 
44  ^or  draw  into  queftion,  determine  or  difpofe^f  the1  lends", 
44  tenements,  goods,  or  chattels,  of  any  of  the  fubje£ts  of 
^this^Ki^gdom.” — Stat,  A.  16.  ch.  i,  cap.  10.  § 10. 
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making  a compenfation  to  the  parties  injuredl 
It  is  even  effablifhed  by  law,  that,  in  a cafe  of 
murder,  the  "widow,  or  next  heir,  {hall  have 
a right  to  profecute  the  murderer ; and  the 
King’s  pardon,-  whether  it  preceded,  the  Sen- 
tence paffed  in  confequence  of  fuclr  profqcu- 
tion,  or  whether  it  be  granted  after  it,  cannot 
have  any  effedt.  (<?) 

The  King  has  the  military  power;  but 
Hill,  with  refpedl  to  this,  he  is  not  abfolute. 
It  is  true,  in  regard  to  the  fea  forces,  as 
there  is  in  them  this  ineftimable  advantage, 
that  they  cannot  be  turned  againft  the  liberty 
of  the  Nation,  at  ’the  fame  time  that  they 
are  the  fureft,  bulwark  of  the  Bland,  the 
King  may  keep  them  as  he  thinks  proper;  and 
in  this  reipedt  he  lies  only  under  the  general 
l^Hraint  of  applying  to  Parliament,  to  obtain 
the  means  of  doing  it.  But  in  regard  to  land 
forces,  as  they  may  become  an  immediate 
weapon  in  the  hands  of  Power  for  throwing 
down  all  the  barriers  of  public  liberty,  the 


(«)  The  method  of  profecution  mentioned  here,  is  called 
an  Appeal ; it  inuft  be  fued  within  a year  and  a day  after  the 
completion  of  the  crime.  3 
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King  canyot  raife  them  without  the  confent' 
of  Parliament.  The  guards  of  Charles  the 
Second  were  declared  anti-conftitutional ; ( a ) 
and  James’s  army  was  one  of  the  c^ufes  of 
his  being,  at  length  dethroned.  (6) 

In  thefe  times  however,  when  it  is  become 

a 'cuftomg  with  Princes ' to  keep  thofe  nume* 

* « 
rous  armies,  that  ferve  as  a pretext,  and 

means  of  opprelling  the  people,  a State  that 

would  maintain  its  independance,  is  obliged, 

in  great  meafure,  to  do  the  fame. , The  Par* 

liament  has  therefore  thought  proper  to  eftablifh 

a Handing  body  of  troops,  which  amounts 

to  about  thirty  thoufand  Men,  of  which  th$ 

King  has  the  command, 

But  this  army  is  only  eftablifhed  for  one  year  j 
at  the  end  of  that  term,  it  would  be  ipfo  faBo 
difbanded ; and  as  the  queftion  would  not  then 
be,  whether  the  army  fhall  be  diffolved,  but 
whether  'it  fhall  be  eftablifhed  anew,  and  as 


(.a)  He  had  carried  them  to  the  number  of  four  thoufand 
Men. 

<1 

( b ) A new  fan&ion  has  been  given  to  the  above  reftri&ion, 
the  fixth  Article  of  the  Bill  of  Rights  : A ( Handing 

“aqny,  without  the  confent  of  Parliament,,  is^againft 
law.”C* 


( 


if  it  had  never  exifted,  any  one  of  the  three 
branches  of  the  legiflature  may,  by  its  diffent, 
hinder  its  continuance. 

Befldes,  the  funds  > for  the  payment  of  this 
body  of  troops,  are  to  be  raifed  by  taxes  that 
never  are  eftablifhed  for  more  ♦‘han  One 
year ; [a)  and  it  becomes  likewife  neceflary,  at 
the  end  of  that  term,  to  eflabliin  them  anew.(^) 
In  a word,  this  inftrument  of  defence,  which 
the  circumstances  of  modern  times  have  caufed 
tor  be  judged  neceflary,  being  capable,  on  the 
Other  hand,  of  being  applied  to  the  moft  dan- 
gerous purpofes,  has  been  joined  to  the  State  by 
only  a {lender  thread,  the  knot  of  which  may 
be  flipped  on  the  firft  appearance  of  danger,  (c) 

But  thofe  laws  which  limit  the  King’s 
authority,  would  not,  of  themfelves,  have 


(a)  The  land  t2X,  and  malt  tax. 

(b)  It  is  alfo  neceflary  that  the  Parliament,  when  they 
renew  the  A£t  called  the  Mutiny- (hould  authorife  the 
different  Courts  Martial  to  punifh  military  offences,  and 
defertion.  It  can  therefore  refufe  the  King  even  tile  necef- 
fary  power  of  military  difcipline. 

(r)  Tothefelaws,  or  rather  conventions,  between  King 
and  People,  I £ha!l  add  here  the  Oath  which  the  King  ta'kes 
at  his  Coronation;  a compact  which,  if  it  cannot  have  trie 
fame  precifion  as  the  laws  we  haye  related  above,  yet  in  a 
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been  fufficient.  As  they  are,  after  all,  only 
intellectual  barriers,  which  it  is1  poflible  that 
the  King  might  not  at  all  times  refpeCt;  ,a&  the 
check  which  the  Commops  have  on  his  pro- 
ceedings, «by  a refufal  of  fubfidies,  affeCts  too 
much  the  whole  ftate,  to  be  exerted  on 
eVery  particular  abufe  of  power ; and  laftly, 
as  even  this  mians  might,  in  fome  degree 


manner  comprehends  them  all,  and  has  the  further  advan- 
tage of  being  declared  with  ftill  more  folemnity. 

“ The  archbifoop  or  bifoop  Jhall  fay,  Will  you  folemnly  pro- 
“ mife  and  fvvear  to  govern  the  people  of  this  kingdom  of  ' 

• “ England,  and  the  dominions  thereto  belonging,  accord-.- 
“ ing  to  the  ftatutes  in  parliament  agreed  on,  and  the  laws 
“ and  cuftorrjs  of  the  fame  ? — The  king  or  queen  Jhall. fay,  I 
“ folemnly  prom ife  fo  to  do. 

“ Archbijhop  or  bifhop.  Will  you  to  your  power  caufe  law 
“ and  juftice,  in  mercy,  to  be  executed  in  all  your  judg-^ 
“ ments  ? — King  or  queen.  I will. 

<c  Archbijhop  or  bifhop.  Will  you  to  the  utmoft  of  your 
li  power  maintain  the  laws  of  God,  the  true  profeflion  of 
“ the  gofpel^  and  the  proteftant  reformed  religion  eftablilhed 
“ by  the  law?  And  will  you  preferveunto  the  bilhops  and 
“ clergy  of  this  realm,  and  to  the  churches  committed  to 
“ their  charge,  all  fuch  rights  and  privileges  as  by  law  do  ' 
“ or  fiia^l  appertain  unto  them,  or  any  of  them? — King  or. 
“ queen.  All  this  I proAiife  to  do. 

‘c  After  this  the  king  or  queen , laying  his  or  her  haxd  import 
“ the  holy  gofpels , Jhall  fay , The  things  which  I have  here 
tc  before  promifed  I will  perform  and  keep:  fohelp  me  God. 
And  then  Jhall  kifs  the  book."  . 


c 
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be  eluded,  either  by  breaking  the*  promifes 
which  procure  fubfidies,  or  by  applying  them 
to  ufes  different  from  thofe  for  which  they 
were  appointed,  the  Conftitution  has  befides 
fupplied  the  Commoxi'3/  with  a means  of  im- 
mediate oppofition  to  the  mifcondudt  of  Go- 
vernment, by  giving  them*  a right  to  impeach 
the  Minifters. 

It  is  true,  the  King  himfelf  cannot  be 
arraigned  before  Judges  ; becaufe,  if  there  were 
any  that  could  pafs  fentence  upon  him,  it 
would  be  they,  and  not  he,  who  muff  finally 
poffefs . the  executive  power : but,  on  the 

other  hand,  the  King  cannot  adt  without 
Minifters;  it  is  therefore  thofe  Minifters, 
that  is,  thofe  indifpenfable  inftruments,  whom 
they  attack. 


If,  for  example,  the  public  money  has  been 
employed  in  a manner  contrary , to  the  de- 
clared intention  of  thofe  who  granted  it,  an 
1 impeachment  may  be  brought  againft  thofe 
who  had  the  management  of  it.  If  any  abufe  of 
power  is  committed,  or,  in  general,  any  thing 
done  bontiary  to  the  public  weal,  they  profe- 
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cute  thoL  who  have  been  either,  the  inflru- 
rnents,  or  the  advifers,  of  the  meafure.  ( a ) 

But  who  fhall  be  the  Judges  to  decide  in 
fuch  a cayfe  ? What  Tribunal  will  flatter 
itfelf,  that  it  can  give  cah  impartial  decifion, 
when  it  fhall  fee  prefented  at  its  bar  the 
Government  itfelf  as  the  accufed,  and  the 
Reprefentatives  of  the  People  as  the  accufers  ? 

c It  is  before  the  Houfe  of  Peers  that  the 
Law  has  directed  the  Commons  to  carry  their 
accufation ; that  is,  before  Judges  whofe  dig- 
nity,  on  the  one  hand,  renders  them  inde- 
pendent ; and  who,  on  the  other,  have  a great 
honour  to  fupport  in  that  awful  function 
where  they  have  all  the  Nation  for  fpedta- 
tors  of  their  conduct. 

When  the  impeachment  is  brought  to  the' 
Lords,  they  commonly  order  the  perfon  accufed 
to  be  imprifoned.  On  the  day  appointed, 
the  Deputies  of  the  Houfe  of  Commons,  with 


{a)  If  was  upon  thefe  principles  that  the  Commons,  in 
the  beginning  of  this  century,  impeached  the  Earl  of  Or- 
fo0,  who  had  advifed  the  Treaty  of  Partition,  ?pd  th;  Lora 
Chancellor  Somers,  who  had  affixed  the  great  Seal  to  it. 

c O 
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the  perfon  impeached,  make  their  appear- 
ance : the  impeachment  is  read  in  his  pre- 
fence ; Counfel  are  allowed  him,  as  well  as 
time,  to  prepare  for  his  defence;  and  at 
the  expiration  of  that  term,  the  trial  goes 
on  from  day  to  day  with  open  doors,  and 
every  thing  is  communicated  in  print  to  the 
public.  -a 

But  whatever  advantage  the  law  grants  to 
the  perfon  impeached  for  his  juftification, 
it  is  from  the  intrinfic  merits  of  his  con- 
duct that  he  muft  draw  his  arguments  and 
proofs,  ft  would  be  of  no  fervice  to  him, 
in  order  to  juftify  a criminal  conduct,  to 
alledge  the  commands  of  the  Sovereign;  or, 
pleading  guilty  with  refpedt  to  the  meafures 
imputed  to  him,  to  produce  the  Royal  par- 
don. ( a ) It  is  againd:  the  Adminiftration  itfelf 
that  the  impeachment  is  carried  on  ; ‘it  fhould 
therefore  by  no  means  interfere:  the  King 

[a)  This  point  in  ancient  times  was  far  from  being  clearly 
fettled.  In  the  year  1678,  the  Commons-having  impeached 
the  Earl  of  Danby,  he  pleaded  the  King’s  pardon  in  bar  to 
that  im'peaahi'Aent : great  altercations  enfued  on  that  fubje£t, 
which  were  terminated  by  the  diflolution  of  that  Parliament. 
It  has  been  fince  enabled,  (Stat.  12  and  13  W.  Ill,  c.  2.) 
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can  neither  flop  nor  fufpend  its'  courfe,  but 
is  forced  to  behold,  as  an  inactive  fpedfator, 
the  difcovery  of  the  fhare  which  he  may 
himfelf  have  had  in  the  illegal  proceedings  of 
his  fervants,  and  to  hear  his  own  fentence  m 

the  condemnation  of  his  Minifters. 

c ' ; 1 ' 

An  admirable  expedient,  this ! which,  by  re- 
moving and  ptmifhing  corrupt  Minifters,  affords 
an  immediate  remedy  for  the  evils  ot  the 
State,  and  ftrongly  marks  out  the  bounds 
within  which  Power  ought  to  be  confined; 
which  takes  away  the  fcandal  of  guilt  and 
authority  united,  and  calms  the  people  by  a 
great  and  awful  adt  of  Juftice  ; an  expedient, 
in  that  refpedt  efpecially,  fo  highly  ufeful,  that 
it  is  to  the  want  of  the  like,  that  Machiavel 
attributes  the  ruin  of  his  Republic. 

“ that  no  pardon  under  the  great  Seal  can  be  pleaded  in 
S(  bar  to  an  impeachment  by  the  Houfe  of  Commons.” 

I once  afked  a Gentleman  very  learned  in  the  laws  of  this 
Country,  if  the  King  could  remit  the  punifhment  of  a Man 
condemned  in  confequence  of  an  impeachment  of  the  Houfe 
of  Commons:  h^  anfwered  me,  the  Tories  will  tell  you 
the  King  can,  and  the  Whigs  he  cannot.  But  it  is  not 
1 perhaps  very  material  that  the  queftion  fhould  _be(  derided 
■ the  great  public  ends  are  attained  when  a corrupt  Minifter 
is  removed  with  difgrace,  and  the  whole  Syftem  of  his  pro= 
ceedings  unveiled  to  the'  public  eye, 

< ""  c ~ { 
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But  all  thefe  general  precautions  to  fecure 
the  rights,  of  the  Parliament,  that  is,  thofe 
of  the  Ration  itfelf,  againft  the  efforts ' of  the 
executive  Power,  would  be  vain,  if  the  Mem- 
bers themfelves  remained  expofed  to  them. 
Being  unable  openly  to  attack,  with  any  fafety 
to  itfelf,  the  two  legislative  bodies,  and,  by  a 
forcible  exertion  of  its  prerogatives,  to  make,  as 
it  were,  a general  aflault,  it  would,  by  fubdivi- 
ding  the  fame  prerogatives,  gain  an  entrance  5 
and  fome  times  by  intereft,  and  at  others  by 
fear,  guide  the  general  will  by  influencing  that 
of  individuals. 

* • V'- 

But  the  laws  which  fo  effectually  provide 
for  the  fafety  of  the  People,  provide  no  lefs  for 
that  of  the  Members,  whether  of  the  Houfe  of 
Peers,  or  that  of  the  Commons.  There  are  not 
known  in  England,  either  thofe  Commijfaries 
who  are  always  ready  to  find  thofe  guilty,  whom 
the  wantonnefs  of  ambition  points  outj  nor 
thofe  fecret  imprifonments,  which  are,  in  other 
Countries,  the  ufual  expedients  of  Government. 
The  forms  and  maxims  of  the  Courts  of  Jufi- 
tice  are  ftriCtly  prefcribed ; and  every  indi- 
vidual, having  an  invariable  right  to  be  judged 
according  to  Law,  may  obey  without  fear  the 
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dilates  of  public  virtue.  In  fine,  what  crowns 
all  thefe  precautions,  is  its  being  a fundamental 
maxim,  “ That  the  freedom  of  Speech,  and 
“ debates  ,and  proceedings  in  Parliament, 
“ ought  not  to  be  impeached  or  queftioned 
“ in  any  Court  or  place  out  of  Parlia- 
“ ment.” — Bill  of  Rights,  Art.  9. 

The  legiflators,  on  the  other  hand,  have 
not  forgot  that  intereft,  as  well  as  fear,  may 
impofe  filence  on  duty.  To  prevent  its  effects, 
it  has  been  enabled,  that  all  perfons  con- 
cerned in  the  <-  management  of  any  taxes 
created  fince  1692;  commiffioners  of  prjzes, 
iikvy,  vidtualling-office,  &c.  comptrollers  of 
the  army  accompts ; agents  for-  regiments ; 
the  clerks  in  the  different  offices  of  the 
revenue ; any  perfons  that  hold  any  new  office 
under  the  Crown,  created  fince  1705,  or 
having  a penfion  under  the  Crown,  during 
pleafure,  or  for  -any  term  of  years,  are  incapa- 
ble of  being  elected  Members.  Befides,  if 
any  Member  accepts  an  office  under  the  Crown, 
except  it  be  an  Officer  in  the  army  or  navy 
accepting  a new  commiffion,  his  feat  becomes 
void;w  though  fuch  Member  is  capable  of  being 
re-ele&ecf. 

• i 
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Such  are§  the  precautions  hitherto  taken  by 
the  Legislators  for  preventing  the  undue  In- 
fluence of'  the  great  prerogative  of  difpofing  of 
rewards  and  places ; precautions  which  have 
been  fucceflively  taic^n,  according  asu  circum- 
stances have  Shewn  them  to  be  neceSTary,  and 
which  are  owing  to  caufes  powerful  enough 
to  produce  the  establishment  of  new  ones* 
whenever  circumstances  Shall  point  out  die 
neceffity  of  them,  (a) 

(a)  Nothing  can  be  a better  proof  of  the  efficacy  of  the 
c?ufes  that  fecure  the  liberty  of  the  Englifh,  and  which  we 
fhall  havo  occafion  to  deduce  and  explain  hereafter^  than 
thofe  viftories  which  the  Parliament  from  time  to  time 
gains  over  itfelf,  and  in  which  the  ^lembers,  forgetting  all 
the  views  of  private  ambition,  only  think  of  their  in- 
tereft  as  fubjects. 

Since  this  was  firft  written,  an  excellent  regulation  has 
brnn  made  for  the  decifion  of  controverted  elections.  For- 
merly the  Houfe  decided  them  in  a very  fummary  manner, 
and  the  witnefies  were  not  examined  upon  oath  : but,  by  an 
Act  pafled  this  Seffion,  the  decifion  is  now  to  be  left  to  a 
Jury,  or  Committee,  of  fifteen  Members,  formed  thus.  Out 
of  the  Members  prefent,  who  mull  not  be  lefs  than  one  hun- 
dred, forty-nine  are  drawn  by  lot : out  of  thefe,  each 
Candidate  ftrikes  off  one  alternately,  till  there  remain  only 
thirteen,  who,  with  two  others,  namfed  out  of  the  whole 
Houfe,  one  by  each  Candidate,  are  to  form  the  Committee:-, 
in  order  to  fecufe  the  neceffary  number  of  one  hundred  Mem- 
bers, all  other  bulinefs  in  the  Houfe  is  to  be  fufpended,  '’till 
the  above  operations  are  compleated. 


CHAP. 
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CHAP.  VIII. 

b c-;  • 

Of  private  Liberty , or  the  Liberty  of  Individuals . 

c _ ‘ 

WE  have  hitherto  only  treated  of  general 

liberty,  "that  is,  of  the  rights  of  the 

Nation  as  a Nation,  and  of  its  fhare  in  the 

c Government.  It  now  remains  that  we  fhould 

treat  particularly  of  a thing  without  which 

this  general  liberty,  being  abfolutely  fruftrated 
( c 

in  its  objedt,  would  be  only  a matter  oi’often- 

tation,  and  even  could  not  long  fubfift  : I mean 

b 

the  liberty  of  individuals. 

Private  Liberty,  according  to  the  divilion  of 
the  Englifh  Lawyers,  confifts,  firft,  of  the 
right  of  Property , that  is,  of  the  right  of 
enjoying  exclufively  the-  gifts  of  fortune,  and 
all  the  various  fruits  of  one’s  induftry. 
Secondly,  of  the  right  of  Perfonal  Security. 
Thirdly,  of  the  foco-motive  Faculty , taking  the 
^yord  in  its  more  confined  fenfe. 

• Each  of  thefe  rights,  fay  again  the  Englilh 
Lawyers,  is  inherent  in  the  perfon  of  every 


c 
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Englishman  j they  are  to  him  as  an  inheritance, 
and  he  cannot  be  deprived  of  them,  but  by 
virtue,  of  a fentence  palled  according  to  the 
laws  of  the  land.  And,  indeed,  this  right 
of  inheritance  being-  ^xprelfed  in  Englilh  by 
one  word,  ^birth-right')  the  fame  as  that  which 

t $ 

, expredes  the  King’s  title  to  the  C^own,  it, 
has,  in  times  of  oppredion,  beeyi  often  oppofed 
to  him  as  a right,  doubtlefs  of  a lefs  extent,  i 
but  of  a fandtion  equal  to  that  of  his  own. 

* One  of  the  principal  effedts  ^of  the  right 
of  Property  is,  that  the  King . can  take  from 
his  fubyedts  no  part,  of  what  they  podefs : * 

he  mud;  wait  till  they  themfelves  grant  it 
him  i and  this  "right,  which,  as  we  have  feen 
.before,  is,  by  its  confequences,  the  bulwark 
that  protedls  all  the  others,  has  moreover  the 
immediate  effedt  of  preventing  one  of  the 
chief  caufes  of  oppredion. 

In  regard  to  the  attempts,  to  which  the 
'right  of  property  might  be  expofed  from  one 
individual  to  another,  I believe  I Shall  have 
faid  every  thing,  when  I have  obferved,  that 
there?  i3  no*)  Man  in  England  who  can  oppofd 
the  irreddible  power  of  the  Laws ; — that?  as 
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the  Judges  cannot  be  deprived  of  their  em- 
ployments but  on  an  accufation  by  Parlia- 
ment, the  effect  of  intereft  with  the  Sovereign, 
or  with  thofe  who  approach  his  perfon,  can- 
not poflibly  influence  their  decifions ; — that,  as 
the  Judges  themfelves  have  no  pq,wer  to  pafs 
fentence,  till  the  matter  of  fadt  has  been  fet- 
tled by  men  nominated,  we  may  almoft  fay, 
at  the  common  choice  of  the  parties,  all 
private  views,  and  confequently  all  refpedb 
of  perfons,  are  banifhed  from  the  Courts  of 
Juftice.  Hotvever,  that  nothing  may  be  want- 
ing which  may  ferve  to  throw  light  on  tire 
fubjedt  I have  undertaken  to  treat,  I fhall 
relate,  ip  general,,  what  is  the  law  in  Civil 
matters,  that  has  taken  place  in  England. 

When  the  Pandedts  were  found  at  Amalphi, 
the  Clergy,  who  were  the  only  Men  that 
were  able  to  underftand  them,  did  not  neg- 
ledt  that  opportunity  of  increafing  the  influ- 
ence they  had  already  obtained,  and  caufed 
them  to  be  received  in  the  greateft  part  of 
Europe.  Englar>d>  which  was  deftined  to  have 
2-  Conftitution  fo  different  from  that  cf  other 
States,  was  to  be  farther  diflinguifhed  by  its 
rejedting  the  Roman  Laws.  ( 

c • ’ c \ 

c ' e 
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Under  'William  the  Conqueror®  and  his 
immediate  fucceflbrs,  a multitude  of  foreign 
J Eccleflaftics  flocked  to  the  Court  of  .England. 
Their  influence  over  the  mind  of  the  Sovereign, 
which  might  in  oth«.T>  States  be  confldered  as 
a matter  of  little  importance,  was  not  fo>  in 
a Country  where,  the'  Sovereign  b»ing.  ail- 
» powerful,  to  obtain  influence  over  him,  was 
to  obtain  power  itfelf.  The  ^Englifh  Nobi- 
lity faw,  with  the  greateft  jealoufy.  Men  of 

a condition  jfo  different  from  their  own,  vefted 
) 

with  a power  to  the  attacks  of  which  they 
w«ire  immediately  expoled  ; and  thought  that 

n 

they  would  carry  that  power  to  the  height, 
if  they -were  eyer  to  adopt,  a fyftem  of  laws 
which  thofe  fame  Men  fought  to  introduce, 
and  of  which  they  would  neceflarily  become 
both  the  depofttaries  and  interpreters. 

It  happened,  therefore,  by  a fomewhat  An- 
gular concurrence  o’f  circumftances,  .that  to 
the  Roman  laws  brought  over  to  England  by 
Monks,  the  idea  of  Eccleflaftical  power  became 
aflociated;  juft  as  to  the  Religion  of  the  &me 
Monks,  afterwards  favoured  by  Kings  who 

1 * o 

endeavoured  to  eftabliflt  a defpotic  govern-. 

Qj=  3 
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ment,  became  affociated  the  id$a  of  Defpo- 
tifin.  The  Nobility,  at  all  times,  rejected 
them,  even  with  a degree  of  ill  humour ; ( a ) 
and  the  ufurper  Stephen,  whofe  intereft  it  was 
to  conciliate  their  affefbions,  went  fo  far  as 
to  r prohibit  the  ftudy  of  thofe  laws. 

r ''The  general  difpolition  of  things  eftablifh- 
ing,  as  we  have  feen,  a great  communication 
between  the  Nobility  and  the  People,  the 
averfton  to  the  Roman  laws  gradually  fpread 
itfelf  far  and  wide ; and  thofe  laws,  v/hqfe 

t 

wifdom  in  ihany  cafes,  and  particularly  their 
extenlivenefs,  ought  naturally  to  have  pro- 
cured them  a reception  when  the  Englifh 
laws  were  as  yet  but  in  their-  infancy,  .expe- 
rienced the  moll  fleady  oppofition  from  the 
Lawyers ; and  as  thofe  who  fought  to  intro- 
duce them,  frequently  renewed  their  attempts. 


(a)  The  Nobility,  under  the  reign  of  Richard  II.  declared 
in  the  French  of  thofe  times,  “ Puree  que  le  roialme  d’En- 
“ gleterre  n’etoit  devarit  ces  heures,  ne  al’entent  du  Roy 
“ notre  Seignior,  & Seigniors  du  Parlement,  unques  ne 
“ fer£rule  ne  goven^e  par  la  ley  civil.”  viz.  Inafmuch  as 
the  Kingdom  of  England  was  not  before  this  time,  nor  ac- 
cording to  the  intent  of  the  King  our  Lord,  and  Lords  of 
Parliament,  ever  fhall  be,  ruled  nor  governed  by  the  civil 

law. — h Rich,  Rar lament o IVcJhnonaJhrii , Feb.  3,  Anno  2. 

c 
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there  at  length  arofe  a kind  of  general  relo- 
lution  amongft  the  Laity,  to  confine  them  to 
Univerfities  and  Monafteries.  (#) 

This  oppofition  was  carried  fo  far,  that  For- 
tefeue.  Chief  JuftiC<i>of  the  King’s ‘bench,  and 
afterward-s  Chancellor,  under  Henry  VI.  wrote 
a Book  intitled  de  Laudibus  LegutmAnglice , in 
which  he  propofes  to  demonfirate  the  fuperiority 
of  the  Englifh  laws  over  the  Civil  j and,  - that 
nothing  might  be  wanting  on  this  fubjedt,  he 
, gives  them  the  advantage  of  a fuperior  antiquity, 
and  traces  their  origin  to  £ period  much 

^anterior  to  the  foundation  of  Rome. 

0 


{a)  I might  fhew,  if  it  belonged  to  my  fubjeft,  that  the 
liberty  of  thinking  in  religious  matters,  which  has  at  all 
times  remarkably  prevailed  in  England,  is  owing  to  the  fame 
caufes  as  its  political  liberty  : both  are  owing  to  this,  that 
the  fame  men,  whofe  intereft  it  is  in  other  Countries  that  the 
people  fhould  be  influenced  by  prejudices  either  political  or 
religious,  have  been  in  England  forced  to  unite  with  and 
inform  them.  1 fhall  here  take  occafion  to  obferve,  in  an- 
fwer  to  the  reproach  made  to  the  Englifh,  by  Prefldent  He- 
i^ault,  in  his  much-efteemed  Chronological  Hiftory  of  France, 
that  the  frequent  changes  of  religion,  which  have  taken  place 
in  England,  do  not  argue  any  fervile  difpofition  in  the  peo- 
ple ; they  only  prove  the  equilibrium  between  the  then  exift- 
ing)S  : ,$here  was  none  but  what  might  become  the  pre- 
vailing one,  whenever  the  Sovereign  thought  proper  to 
declare  for  it;  and  it  was  not  England,  as  people  think  at 
firft  flght,  it  was  its  Government  which  changed  its  religion. 


) 
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This  fpii-It  has  been  even  preferv^d  to  much 
more  modern  times ; and  when  we  perufe  the 
many  paragraphs  that  Judge  Hale  has  writ- 
ten in  his  Hiftory  of  the  Common  'Law, 
to  prove,  that  in  the  few[,  cafes  in  which  the 
Civil  Law  is  admitted  in  England,  it  can  have 
no  power  l^y  virtue  of  any  deference  due  to  the 
orders  of  Juftinian,  (a  truth,  which  had  cer- 
tainly no  need  of  proof)  we  plainly  fee  that 
this  Chief  Juflice,  who  was  alfo  a very  great 
Lawyer,  had,  in  this  refped,  retailed  fome- 
what  of  the  heat  of  party. 

Even  at  prefent  the  Englifh .Lawyers  attri-' 

( ^ r “ ' 

bute  the  liberty  they  enjoy,  and  of  which  ' 
other  Natjons  are  „not  poffeffed,  to  'their 
having  rejeded,  while  thofe  Nations  have  ad- 
mitted, the  Roman  law ; which  is  mistaking 
the  effect  for  the  caufe.  It  is  not  becaufe  ' 
the  Englifh  have  rejected  the  Roman  law  that 
they  are  flee ; but  it  is  becaufe  they  were 
free,  or,  at  lead,  becaufe  they  had  amongft  them 
thofe  caufes  which  were,  in  procefs  of  time,  • 
to  make  them  fo,  that  they  have  been  able 
to  rejed  the  Roman  Laws.  But,  in  truth,  if , 

( f i * C 

they  had  admitted  them,  the  fame  caufes  that 

‘ C 

< 
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enabled  them  to  rejed  the  whole,  would  have 
likewife  enabled  them  to  rejed  thofe  parts  'of 
them  which  did  not  fuit  them  ; and  they  would 
have  feen,  that  it  is  very  poftible  to  receive 
the  decilions  of  thel,Civil  law  on  the  fubjed 
of  the  fenvitutes  urbance  & rujiicce , without 
adopting  its  principles  with  refp}6d  to  the 
power  of  the  Emperors,  [a) f 

Of  this  the  Republic  of  Holland  would ' 
afford  a proof,  if  there  were  not  the  ft  ill  more 
ftriking  one,  of  the  Emperor,  of  Germany, 
who,  though  in  the  opinion  of  his  People 
he  if;  the  fucceffor  to  the  very  Throne  of  > 
the  Cafars , has  not  by  a great  deal  fo  much 
power  as  a King  of  England;  and*  the  read- 
ing the  feveral  treaties  which  deprive  him  of 
the  power  of  nominating  the  principal  officers 
of  the  Empire,  fufficiently  fhews,  that  a fpirit 
of  unlimited  fubmifiion  to  Monarchical  power 
is  no  neceftary  conference  of  the  admiflion 
: > of  the  Civil  Law. 

The  Laws,  therefore,  that  have  taketj  place 
in  England,  are  what  they  call  the  Unwritten 

(a)  What  particularly  frightens  the  Englifh  Lawyers, 
is  L.  i.  Lib.  I.  Tit.  4.  Dig. — £>uod  Principi  placuent  Ugh 
kabet  vigotem, 

) ) 
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1) 

Law , alfo  termed  the  Common  Lalv,  and  the 
Statute  Law.  . 

9 

The  Unwritten  Law  is  thus  called.,  * not 
becaufe  it  o is  only  tranfmitted  by  tradition 
from  generation  to  generation ; but  becaufe  it 

4 

is  pot  founded  on  any  known  adt  of  the 
Legiflature.  It  derives  its  force  from  imme- 
morial cuftom ; and,  for  the  mo  ft  part,  derives 
< its  origin  from  Adts  of  Parliament  pofterior 
to  the?  Conqueft,  particularly  thofe  anterior 
to  the  time^  of  Richard  the  .fdrft,  tkd 
originals  of  which  are  loft. 

t 

Th^  principal  objedts  fettled  by  the1  Com-, 
mon-  Law,  are,  the  rules  of  defcent,  the 
different  methods  of  acquiring  property,  the 
various  forms  required  for  rendering  contracts 
Valid;  in  all  which  points  it  differs  from  the 
Civil  Law.  Thus,  by  the  Common  Law*, 
lands  defcend  to  the  eldeft  fon,  to  the  exclu- 
fion  of  all  his  brothers  and  fifters ; whereas, 
by  the  Civil  ‘Law,  they  are  equally  divided 
between  all  the  children : by  the  Common 
Law,  property  is  ^transferred  by  writing',  but 
by  the  Civil  Law,  tradition  is « • moreover 
neceftao/,  6cc, 

c 

. C \ 
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The  fource  from  which  the  cUcihons  of 

the  Common  Law  are  drawn,  is  what  is 
* > 

called  pr ester  it  orum  memoria  eventorum , and  is 
found  »in  the  collection  of  judgments  that  have 
paffed  from  time  immemorial,  and'  which,  as 
well  as  the  proceedings  relative  to  fhem,>  are 
carefully  preferved  under  the  title  of  Records. 
In  order  that  the  principles  eltablilhed  by  this 
feries  of  judgments  may  be  known,  extracts 
of  them  are  published  under  the  name  of 
Reports ; and  thefe  reports  reach,  by  a regu- 
lar feries,  as  far  back  as  the  reign  of  Edward 

the  Second,  inclufively. 

. I _ 

Befides  this  collection,  which  is  pretty 
voluminous,  there  are  alfc*  fome  ancient  Au- 
thors of  great  authority  among  the  Lawyers; 
as  Clanvil,  who  wrote  under  the  reign  of 
}-*Tenry  the  Second;  Bratton,  who. wrote  under 
Henry  the  Third ; Fleta,  and  Littleton.  Among 
more  modern  Authors,  is  Sir  Edward  Coke, 
Lord  Chief  Juftice  of  the  King’s  bench 
under  James  the  Firft,  who  has  written  four 
books  of  Institutes,  and  i.^  at  prefern!  the 
Oracle  of  the  Common  Law. 

• * » i * 
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The  Common  Law  moreover  cpmprehends 
fome  particular  cuftoms,  which  are  fragments 
of  the  ancient  Saxon  laws,  efcaped  from  the 
difafler  of  the  Conqueft ; as  that  called  Gavel- 
kind, in  the  County  Kent,  by  which 
lands  are  divided  equally  between  the  Sons  ; 

and:  that  galled  Borough  Englijhy  by  which, 

<• 

in  fome  particular  diflridls,  lands  defcend  to 
the  youngefl  Son. 

Th$  Civil  Law  is  alfo  comprehended  under 
the  head  of  Unwritten  Law,  becaufe  it  is  of 
force  only  fo'far  as  it  (has  been  received  by 
immemorial  cuflom.  It  is  followed  in  t^e  Ec- 
clefiaflical  Courts,  in  the  Courts  of  Admiralty, 
and  in  the  Courts  of  the  two  Univerfities  ;r  but 
it  is  there  nothing  more  than  lex fub  lege graviori ; 
and  thefe  different  Courts  muft  conform  them- 
felves  to  the  Adis  of  Parliament,  and  to  the 
fenfe  given  to  them  by  the  Courts  of  Com- 
mon , Law,  and  are  alfo  fubjedted  to  their 
controul. 

Laflly,  the  Written  Law  is  the  colledtion 
of  the  various  Adis  of  Parliament,  the  ori- 
ginals of  which  are  carefully  prefewed,^  efpe- 
cially  fince  the  reign  of  Edward  the  Third. 
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Without  elitering  into  the  diflindtions  made 
by  the  Lawyers,  with  refpedt  to  them,  fuch 
as  prJjlic  and  private  Adis,  declaratory  Adis, 
or  fuck  as  are  made  to  extend  or  reftrain 

the  Common  Law,  *it  will  be  fufhcient  to 

> 

obferve,  that,  being  the  refult  of  the  united 

f) 

wills  of  the  Three  Conflituent  parts  of  the4 
Legiflature,  they,  in  all  cafes  t fuperfede  both 
the  Common  Law  and  former  Statutes; 
and  the  Judges  muft  take  cognifance  of  them, 
an4  decide  in  conformity  to  ( them,  even 
though  they  had  not ’been  alledged  by  the 
parties.  ^ a ) 4 

[a)  Unlefs  they  be  private  Adis. 
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C.H  A P T E R IX. 


Of  Criminal  J if  ice.  , 

f ( 

c.  I' 

WE  are  now  to  treat  of  an  article,  which, 

though?  it  does  not  in  England,  and 

indeed  fhould  not  in  any  State,  make  part 

of  the  powers  which  are  properly  Conftitu- 

tional,  that, is,  of  the  reciprocal  rights ? by 

means  of  which  the  Powers  that  concur  to 

? 

* form,  the  Government  are  made  to  balaf.ce  each 
other,  yet  elfentially  intereils  the  fecurity  of 
Individuals,  and,  in  the  ilfue,  the  Conftitu- 
tion  itfelf  j I mean.  Criminal  Juftice.  But: 
previous  to  an  expolition  of  the  laws  of  Eng- 
land on  this  head,  it  is  neceifary  to  defire 
the  Reader’s  attention  to  certain  conli- 
derations“. 

When  a Nation  entrufls  the  power  of  the. 
State  to  a certain  number  of  perfons,  or  to  one, 
it  is  with  a view  to  two  points : the  one,  to 
re^el  more  effectually  foreign  attacks";  the 
©thet«?  to  maintain  domeftic  tranquillity. 


e 
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To  accompliih  the  former,  each  > individual 
furrenders  a > {hare  of  his  property,  and  fome- 
times,  to  -a  certain  degree,  even  of  his  liberty  : 
but,  though  the  power  of  thofe  wha  happen 
to  be  the  Heads  the  State  rrfay  thereby 
be  rendered  very  coniiderable,  yet  it  capnot 
be  faid,  that  liberty  is,  after  all,  ip  any  high 
degree  endangered ; becaufe,  Ihould  ever  the 
Executive  turn  againft  the  Nation  a flrength 
which  ought  to  be  employed  folely  for  its  ‘ 
defence,  that  Nation,  if  it  were  really  free, 
by  which  I mean,  unredrainod  by  political 
prejudices,  woujd  be  at  no  lofs  for  providing 
the  means  of  its  fecurity. 

With  regard  to  the  letter  obje<ff,  that  is, 
the  maintenance  of  domeftio  tranquillity,  every 
individual  mud:,  exclulive  of  new  renuncia- 
tions of  his  natural  liberty,  moreover  furrender, 
which  is  a matter  of  far  more  dangerous  con- 
fequence,.  a part  of  his  perfonal  fecuhty. 

. The  Legislative  power,  being,  from  the 
nature  of  human  affairs,  placed  in  the  alter- 
native, either  of  expofing  individuals  L>  dan- 
gers *whi^h  it  is  able,  on  the  other  hapd, 
extremely  to  diminifh,  or  of  delivering,  tip 
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the  State  *to  the  boundlefs  calamities  of  vio- 
lence and  anarchy,  finds  itfelf  compelled  to 
reduce  all  its  members  within  reach  of  the 
arm  of  the  public  Power ; and,  by  withdraw- 
ing in  fuch  cafe  the  benefit  of  the  Social 
ftreijgth,  • to  leave  them  expofed,,  bare  and 
defencelefs,  to  the  exertion  of  the  compara- 
tively immenfe  power  of  the  Executors  of  the  ' 
laws.  * 

Nor  is  this  all ; for,  inftead  of  that  power- 
ful re-adtion  which  the  public  authority  ought 
in  the  former*  cafe  to  experience,  here  it  muft 
find  none ; and  the  law  is  obliged  to  prpfcribe 
* even  the  attempt  of  refiftance.  It  is  there- 
fore in  regulating  i b dangerouc  a power,  • and 
in  guarding  left  it  fhould  deviate  from  the 
real  end  of  its  inftitution,  that  legiflation 
ought  to  exhauft  all  its  efforts. 

But  here  it  is  of  great  importance  to  ob- 
ferve,  that,  the  more  . powers  a Nation  has 
referved  to  itfelf,  and  the  more  it  limits  * 
the  authority  of  the  Executors  of  the  laws, 
the  more  induftrioufly  ought  its  precautions 
to^fie  multiplied.  <*  f * 

In  **a  State  where,  from  a feries  of  events, 
the  will  of  the  Prince  has  at  length  attdined 

, C • c 
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to  hold  the  place  of  law,  he  lpreaas  an  uni- 
verfal  opprefiion,  arbitrary  and  unrefifted;  even, 
complaint  is  dumb ; and  the  individual,  un- 
diftinguifhable  by  him,  finds  a kind  of  fafety 
in  his  own  infignific&ace.  With  refpedt  to 
the  few  wl)o  furround  him,  as  they  are  at 
the  fame  time  the  inftruments  of  his  greatnefs, 
they  have  nothing  to  dread  but  his  momentary 
caprices  ; a danger  this,  againfl  which,  if  there 
prevails  a certain  mildnefs  of  manners,  they 

are  in  a meat  meafure  fecured. 

* 0 

' 0 

But  in  a State  where  the  Minifters  of  the 
laws  meet  with  obftacles  at  every  ftep,  even 
their  ftrongeft  paffions  are  continually  put  in 
motion  j ’ and  that  portion  of’  public  authority, 
depofited  with  them  to  be  the  inftrument  of 
national  tranquillity,  eafily  becomes  a moft 
formidable  weapon. 

Let  us  begin  with  the  moft  .favpurable 
fuppofition,  ' and  imagine  a Prince  whofe  in- 
tentions are  in  every  cafe  thoroughly  upright ; 
let  us  even  fuppofe,  that  he  never  lends  an 
ear  to  the  fuggeftions  of  thofe  whofe  intereft 
it  is  to  *dece>ye  him  : neverthelefs;  he  will  be  v 
fubjedt  t©  error;  and  that  error,  which  l^wrli 
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farther  allow  to  proceed  folely  from  his  attach- 
ment to  the  public  welfare,  yet  may  very 
pofiibly  happen  to  prompt  him  tc  aft  as  if 
his  views  were  dire£tl)r  oppolite. 

When  opportunities  fhall  offer  (and  many 
fucfi  will  occur)  of  procuring  a public  advan- 
tage by  overleaping  reftraints,  confident  in  the  < 
uprightnefs  of  Ids  intentions,  and  being  natu- 
rally not  very  earneft  to  difcover  the  diftant 
confequences  of  aftions  in  which,  from  his 
very  virtue,  he  feels  a kind  of  complacency, 
he  will  not  perceive,  c that  in  aiming  at  a 
momentary  advantage  he  {trikes  at  the  laws 

4-  ' 

themfelves,  on  which  the  fafety  of  the  Nation 

refts ; aild  that  thdfe  afts,  fcf  laudable  * when 

we  only  confider  the  motive  of  them,  make  a 

breach,  at  which  tyranny  will  one  day  enter. 

» 

Yet  farther,  he  will  not  even  underftand 
the  complaints  that  will  be  made  againft  him. 
To  infill  upon  them  will  appear  'to  him  in 
the  laft  degree  injurious  : pride,  when  per-: 

haps  he  is  leaft  aware  of  it,  will  enter  the 
lifts ; what  he  began  with  calmnefs,  he  will 
^jprofecute  with  warmth ; and  if  the  lawr  fhall 
no'c  have  taken  every  poftible  precaution,  he 
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may  think  he  is  ailing  a very  honefl  part, 
while  he  treats  as  enemies  of  the  State,  Men 
whofe  .only'  crime  will  be  that  of  being  more 
informed  than  himfelf ; or  of  being  in  a better 
fituation  for  judging  %o/  the  refults  of  mea- 
fures.  -» 

* i 

But  it  were  mightily  to  exalt  human  nature,-" 
to  think  that  this  cafe  of  $ Prince  who 
never  aims  at  augmenting  his  power,  may 
in  any  lhape  be  expeiled  frequently  to 
oC«ur.  Experience,  on  the  contrary,  evinces, 
that  the  happieft  difpolitions  are  not  proof 
again  ft  fhe  allurements  of  power,  which 
has  no  charms,  but  as  it  leads  on  to  new 
advances:  authority  endures  'not  the  vfery  idea 
of  reftraint ; nor  does  it  ceafe  to  ftruggle  till 
it  has  compleatly  freed  itfelf. 

J 

Openly  to  level  every  barrier,  at  once  to 
aftiime  the  abfolute  Mailer,  are,  as  we  faid 
before,  fruitlefs  talks ; but  it  is  here  to  be 
remembered,  that  thofe  powers  of  the  people 
which  are  referved  as  a check  upon  the  Sove- 
reign, can  only  be  effectual  fo*  far  as  they  are 
brought  Mntor  adtion  by  private  individuals:  ' 
fome times  a citizen,  by  the  force  and  p^rfd- 
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verance  of  his  complaints,  openrs  the  eyes  of 
she  Nation;  at  others,  fome.  member  of  the 
Legiflature  propofes  a law  for  th£  removal  of 
fome  public  abufe  : thefe,  therefore,  'will  be 
the  perfons  againft  \$hom  the  Prince  will 
direct  all-  his  efforts,  [a)  * 

And  he  will  the  more  affuredly  do  fo,  as, « 

from  the  error*-  fo  ufual  among  rulers,  he  will 

r think  that  the  oppofition  he  meets  with, 

however  general,  does  in  fadt  wholly  depend 

but  on  one  or  two  leaders ; and  amidft  the 

calculations  he  will  make,  both  on  the  fmall- 

€ 

* nefs  of  the  obftacle  which  offers  to  his  view, 
and  on  the  decifive  nature  of  the  fmgle  blow 

he  thinks  he  needs  to  ftrike,  he  will  be 

\ 

urged  on  by  the  defpair  of  ambition  on  the 
point  of  being  baffled,  and  by  the  moff  vio- 
lent of  all  hatreds,  that  which  was  preceded 
by  contempt. 

In  that  cafe  which  I am  flill  confidering,  of  a 
really  free  Nation,  the  Sovereign  muft  be  very 
careful  that  military  violence  does  not  make 

fi , 

( a ) By  the  word  Prince,  I mean  thofe<-  who  tinker  what- 
<■  ever  appellation,  and  in  whatever  Government  .it  may  be, 
are  if.  the  head  of  public  affairs. 
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the  fmalleft  part  of  his  plan  : a breadh  of  the- 

focial  compadt  like  this,  added  to  the  horror, 

of  the expedient,  would  infallibly  endanger 
'\'9 

his  whole  authority.  But,  on  the  other  hand, 
as  he  has  refolved  to  fucpeed,  he  will,  in  de- 
iiedt  of  oth^r  resources,  try  the  utmoft  extent 
of  the  legal  powers  which  the  Conftitutiph  ^ 
has  intruded  with  him ; and,  if  the  laws  have 
not  in  a manner  provided  for'*  every  poffible 
cafe,  he  will  avail  himfelf  of  the  imperfedt 
precautions  themfelves  that  have  been  taken, 
as  a cover  to  his  tyrannical  proceedings ; he 
wiM  purfue  fleadily  his  particular  objedt,  while 
his  profeffions  breathe  nothing  but  the  general 
welfare,  'and  deftroy  the  afie-rtors  of  the  laws, 
under  the  fhelter  of  _ the  forms  contrived 
for  their  fecurity.  ( a ) 

This  is  not  all ; independantly  of  the  im- 
mediate mifchief  he  may  do,  if  the  Legiila- 


- (<j)  If  there  were  any  perfon  who  charged  me  with  calum- 
niating human  Nature,  for  it  is  it  alone  I am  accufing  here, 

I would  defire  him  to  caft  his  eyes  on  the  Hiftory  >of  a 
Lewis  XI.  of  a Richelieu , and,  above  all,  on  that  of  England 
befofe  the  iTtevolufion  : he  would  fee  the  arts  and  activity  of  } 
Government  increafe,  in  proportion  as  it  gradually  loft  its 
means  of  oppreilion.  ') 
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ture  do  not  interpofe  in  time,  the  blows  • will 
reach  the  Conftitution  itfelf  ;e  and  the  confter- 
nation  becoming  general  amongft  * the.  People, 
each  individual  will  find  himfelf  enfiaved  in 
a State  which  yet  nfay  flill  exhibit  all  the 
common  appearances  of  liberty.  • 

r Not  only,  therefore,  the  fafety  of  the  indi-  • 
vidual,  but  th?t  of  the  Nation  itfelf,  requires 
c the  utmoft  precautions  in  the  eftablilhment 
of  that  neceflary,  but  formidable,  prerogative 
of  difpenfiqg  puniihments.  The  firfl,  'to 
be  taken,  even  without  which  it  is  impof- 
r fible  to  avoid  the  dangers  above  ffggefted, 
is,  that  it  never  be  left  to  the  difpofal,  nor, 
if  it  be  poffible,  expofed  to  the  influence,  of 
the  Man  who  is  the  depofitary  of  the  public 
power. 

The  next  indifpenfable  precaution  is,  that 
neither  fhall  this  power  be  veiled  in  the  Le- 
giflative  Body ; and  this  precaution,  fo  necef- 
fary  alike  under  every  mode  of  Government; 
becomes  doubly  fo,  when  but  a fmall  part 
of  the  Nation  has  a fhare  in  the  JLegiflative 

power.  f' 

< <*• 

If  (the  judicial  authority  were  lodged  in  the 
legiflative  part  of  the  People,  not  only  the 
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vail  inconvenience  mull  enfue  of  it's  thus  be- 
coming independant,  but  alfo  that  worft  of 
political  evils,  the  fuppreffion  of  the  foie 

'i'1' 

circumftance  that  can  well  identify  that  part 
of  the  Nation  wittf  .he  whole,  that  is  to  fay, 
a common  fubjedtion  to  the  rules  which  *they 
themfelves  preferibe.  The  Legillative  Bo'dy^, 
which  could  not,  without  ruin  to  itfelf,  efta- 
blilh,  openly  and  by  diredl  laws,  dillindtions 
in  favour  of  its  Members,  would  raife  then* 
Jb y its  judgments  ; and  the  People,  in  eledting 
reprefentatives,  would  give  themfelves  Mailers. 

Tho  judicial^  power  ought  therefore  abfo- 
lutely  to  rehde  in  a fubordinate  and  dependant 
body;  dependant,  not  in''  its  particular  adts, 
with  regard  to  which  it  ought  to  be  a fandtuary, 
but  in  its  rules  and  in  its  forms,  which  the 
legillative  authority  mull  preferibe.  How  is 
this  body  to  be  compofed  ? In  this  refpedt 
farther  precautions  mull  be  taken.  . 

In  a State  where  the  Prince  is  abfolute 

Mailer,  numerous  Bodies  of  Judges  are  moll 

convenient,  inafmuch  as  ihey  rellrain,  in  a 

corifiderable  degree,  that  refpedt  of  perfojs 

which  is  one  inevitable  attendant  on  'that 

') 
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mode  of  Government.  Befides,  tkefe  bodies, 

whatever  their  prerogatives  may  be,  being  at 

bottom  in  a ftate  of  the  greateft  «weaknefs, 

m * 

have  no  other  means  of  acquiring  the  fefpeCt 
of  the  people  than  theft'  'integrity,  and  their 
oonftancy  in  obfer-ving  certain  rules  and  forms  : 
nay,  thefe  circumftances  united,  in  fome  degree 
overawe  the  Sovereign  himfelf,  and  difeourage 
the  thoughts  he^  might  entertain  of  making 
them  the  tools  of  his  caprices.  ( a ) 

But,  in  an  effectually  limited  Monarchy,*- 
c ...  * 

that  is,  where  the  Prince  is  underftood  to  be, 

( and  in  fatffc  is,  fubject  to  the  laws,  ^ great 

Bodies  of  Judicature  would  be  repugnant  to 

the  fpirit  of  the  Cbnftitution,  'which  requires 

that  all  powers  in  the  State  fhould  be  as  much 


( a ) This  is  meant  to  allude  to  the  French  Parlemens , and 
particularly  that  of  Paris,  the  head  of  all  the  others,  which 
forms  fuch  adonii’derableBody  as  to  have  been  once  fummoned 
as  a fourth  Order  to  the  General  Eftates  of  the  Kingdom. 
The  weight  of  that  Body,  increafed  by  the  circumftance 
of  the  Members  holding  their  places  for'  life,  has  conftantly 
been  attended  with  the  advantage  juft  mentioned,  of  placing 
them  above  being  overawed  by  private  individuals  in  the  admi- 
niftration  either  of  civil  or  criminal  Juftice : it  has  even 
rendered  them  fo  difficult  to  be  managed  by  thi:  Court,  'that 
the  Mtnifters  have  been  at  times  obliged  to  appoint  particular 
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confined  as  the  end  of  their  indifution  can 
allow ; not  to  add,  that  in  the  viciffitudes 
incident  to  fuch  a State,  they  might  exert 

a very  dangerous  influence. 

♦ ' 

Befides,  that  awe  which  is  naturally  infpired 
by  fuch  Bddies,  and  is  fo  ufeful  when  it  is  necef- 
fary  to  drengthen  the  feeblenefs  of  the  laws* 
would  not  only  be  fuperfluous^in  a State  where 
the  whole  power  of  the  Nation  is  on  their  fide, 
but  would  moreover  have  the  mifchieVous  ten- 
dency to  Introduce  another  fort  of  fear  than 
that  which  men  mud  be  taught  to  entertain. 

O 

Thofe  jmighty  Tribunals,  I am  willing  to  fup- 
pofe,  would  preferve,  in  all  dtuations  of  affairs, 
that'1  integrity  "which  didlnguidies  them  in 
States  of  a different  Conditution  ,*  they  never 

Judges,  or  Commiflaires,  to  try  fuch  Men  as  they  had  refolved 
to  ruin. 

Thefe,  however,  are  only  local  advantages,  and  relative 
to  the  nature  of  the  French  Government,  which,  is  an  uncon- 
trouled  Monarchy,  with  confiderable  remains  of  Ariftocracy. 

■ But  in  a free  State,  fuch  a powerful  Body  of  Men,  vefted 
"with  the  power  of  deciding  on  the  life,  honour,  and  pro- 
perty, of  the  Citizens,  would,  as  will  be  prefently  fhvswn,  be 
productive  of  very  dangerous  political  confequences  ; and 
the  oioje  fo,  ■/  fuch  Judges  had,  as  is  the  cafe  all  over  t!be 
world  except  in  the  Britifh  dominions,  the  power  of  deciding 

boty  upon  the  matter  of  law,  and  the  matter  of  fu<^. 

» 0 
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would  incfuire  after  the  influence,  JH11  lefs  the 
political  fentiments,  of  thofe  whofe  fate  they 
were  called  to  decide ; but  thefe  advan- 
-tages  not  being  founded  in  the  neceffity  of 
things,  and  the  power  fuch  Judges  feem- 
ing'to  exempt  them  from  being  fo  very 
virtuous,  men  would  be  in  danger  of  taking 
up  the  fatal  opinion,  that  the  Ample  exadt 
obfervance  of  tlie  laws  is  not  the  only  tafk 

f 

of  prudence  : the  Citizen  called  upon  to  de- 
fend, in  the  fphere  where  fortune , has  placed 
him,  his  own  rights,  and  thofe  of  the 
Nation  itfelf,  would  dread  the  confequencds 
of  even  a lawful  conduct ; and,  though  en- 
couraged .by  the  law,  might  c defert  himfelf 
when  he  came  to  behold  its  Minifters. 

In  the  aflembly  of  thofe  who  lit  as  his 
Judges,  the  Citizen  might  poflibly  defcry 
no  enemies ; but  neither  would  he  fee  any 

Kr  c n 

man  whom  a limilaritv  of  circumftances  might 
engage  to  take  a concern  in  his  fate : and 
their  rank,  efpecially  when  joined  with  their 
numbers,  would  appear  to  him,  to  lift  them 
a^ove  that  which  overawes  injultjce,  ,wjiere 
the  Jaw  has  been  unable  to  fecure  any -other 
check,  (i  mean  the  reproaches  of  the  Public, 
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And  thefe  ’his  fears  would  be  confiderably 
heightened,  if- fey  an  admiffion  of  the  Jurif* 
prudence  received  among  certain  Nations,  he 
beheld  thofe  Tribunals,  already  fo  formidable, 
wrap  themfelves  up  in  myftery,  and  be  made, 
as  it  were?  inacceffible.  (#) 

He  could  not  think,  without  difmay,  of ' 
thofe  vaft  prifons  within  wHch  he  is  one 
day  perhaps  to  be  immured  of  thofe  pro- 
ceedings, unknown  to  him,  which  he  muTt  go 

tHreugh; — of  that  total  feclulion  from  the  fociety 

♦ 

— — ■— — — — — ‘ 

V 

& 

.( a ) ArHallufion  is  made'here  to  the  fecrecy  with  which 
the  proceedings  in  the  adminiftration  of  criminal  Juftice  are 
to  be  Carried  ora  according  to  the  Vules  of  the  -civil  law, 
which  in  that  refpedt  are  adopted  over  all  Europe.  As  foon  as 
the  prifoner  is  committed,  he  is  debarred  of  the  fight  of  every 
body  till  he  has  gone  through  his  feveral  examinations.  One 
or  two  Judges  are  appointed  to  examine  him,  with  a Clerk 
to  take  his  anfwers  in  writing,  and  he  Hands  alone  before 
them  in  fome  private  room  in  the  prjfon.  The  witnelfes  are 
to  be  examined  apart,  and  he  is  not  admitted  to  fee  them  till 
their  evidence  is  clofed  : they  are  then  confronted  together  be- 
fore all  the  Judges,  to  the  end  that  the  witnefles  may  fee  if  the 
piifoner  is  really  the  Man  they  meant  in  giving  their  refpec- 
tive  evidences;  and  that  the  prifoner  may  objedt  to  fiwh  of 
them  as  he  fhall  think  proper  : this  doite,  the  depofitions  of 
fuch  w,itr^fles  as^are  adjudged  upon  trial  to  be  exceptionable,! 
are  fet  afide  : the  depofitions  of  the  others  are  to  be  laid  before 
the  Judges,  as  well  as  the  anfwers  of  the  prifoner,  yjho  has 

T 
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of  other  Men ; — or  of  thofe  long  and  fecret 
examinations  in  which,  abandoned  wholly 
to  himfelf,  he  will  have  nothing  but  paf- 
iive  defence  to  oppofe  to  the  artfully  varied 
queflions  of  Men  whole  intentions  he  fhall 
at  lead;  fufped',  and  in  which  his  fpirit,  broken 
down  by  folitude,  fhall  receive  no  fupport, 
either  from  tl^e  counfels  of  his  friends,  or 
from  the  looks  of  thofe  who  fhall  offer  up 
vows  for  his  deliverance. 

The  fecurdty  of  the  individual,  and  die 
confcioufnefs  of  that  * fecurity,  being  then 

" 1 ■ 1 1 ll.H— l,IIW  ■ 

been  previoufly  called  ujjon  to  confirm  or  deny  them  in  their 
prefence;  and  a copy  of  the  whole  is  delivered  to  him,  that 
he  may,  with  the  afliftance  of  a Counfel  which  is  now  granted 
him,  prepare  for  his  juftification.  The  Judges  are,  as  has 
been  faid  before,  to  decide  both  upon  the  matter  of  law  a/id 
the  matter  of  fail,  as  well  as  upon  all  incidents  that  may 
arife  during  the  courfe  of  the  proceedings,  fuch  as  admitting 
witnefles  tc  be 'heard  in  behalf  of  the  prifoner,  &c. 

This  mode  of  criminal  Judicature  may  be  ufeful  as  to  the 
bare  difcovering  of  truth,  a thing  which  I do  not  propofe  to 
difcufs  here;  but,  at  the  fame  time,  a prifoner  is  fo  com-' 
pleatly  delivered  up  into  the  hands  of  the  Judges,  who  even 
can  detain  him  almoftcat  pleafure  by  multiplying  or  delaying 
his  examinations,  that,  wherever  it  is  adopted,  Men  are  as 
much  afraid  of  being  accufed,  as  of  being  gpilty,  '•and  grow 
very  cautious  how  they  interfere  in  public  matters.  -We  fhall 
fee  prefjfttly  how  the  Trial  by  Jury,  peculiar  to  the  Englifh 
Nation,  is  admirably  adapted  to  the  nature  of  a free  State. 

f 
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’equally  eftential  to  the  enjoyment  nof  liberty, 
and  neceftary  for  the  prefervation  of  it,  thefe 
two  pointy  muft  never  be  left  out  of  fight 
in  th£  jeftablifhment  of  a judicial  power;  and 
I conceive  that  th^y  ,neceffarily  lead  to  the 
following  ^maxims.  ’ -*, 

In  the  firft  place  I ihall  remind  the  reader, 
of  what  has  been  laid  down  above,  that  the 
judicial  authority  ought  never  to  refide  in  ail 
independant  Body ; hill  lefs  in  him  who  is 
already  the,  truftee  of  the  Executive  power. 

* i*  9 

Secondly,  the  party  accufed  ought  to  be 
provided  with  every  pofiible  means  of  defence. 
Above  all  things,  the  whole  proceedings  ought 
to  be  public.  ^The  Courft,  and  all  their  dif- 
ferent forms,  mufl  be  fuch  as  to  infpire  refpe£t, 
but  never  terror;  and  the  cafes  ought  to  be 
fo  accurately  afcertained,  the  limits  fo  clearly 
marked,  as  that  neither  the  Executive  power, 

j * * 

nor  the  Judges,  may  ever  hope  to  tranfgrefs 
them  with  impunity. 

Laftly,  fince  we  muft  abfolutely  pay  a j>rice 
for  the  advantage  of  living  ’in  fociety,  not 
only  >fcy  relyiquifhing  a part  of  our  natural’ 
liberty;  which,  in  a wifely  framed  Government, 
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a wife  Man  will  do  without  refiidtance ; but 
alfo  by  the  alarming  furrender  of  fome  degree 
of  even  our  perfonal  fecurity  ; in  a word,  fince 
all  judicial  power  is  an  evil,  though  *a  ne- 
ceffiary  one,  no  care  <ffibuld  be  omitted  to 
reduce  as  far  as  poffible  the  dangers  of  it. 

^ And-  as  there  is  indeed  a period  at  which 
the  prudence  of  Man  mull  Hop, — at  which 
the  fafety  of  the  individual  mull  be  given  up, 
and  the  law  is  to  relign  him  over  to  the 
judgment  of  a few  perfons,  that  is,  to  fpe?k 
plainly,  to  a decifion  in  fome  fenfe  arbitrary, 
it  is  necefiary  that  this  fame  law  ffiould  ndr- 
row  as  far  as  poffible  this  fphere  of  peril, 
and  fo  order  matters,  that  when  the'  fubjedl 
fhall  happen  to  be  fummoned  to  the  decifion 
of  his  fate  by  the  fallible  confcience  of  a few 
of  his  fellow  creatures,  he  may  always  find 
in  them  advocates,  and  never  adverfaries. 

C nr;  • 
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“CHAPTER  X. 


T/je  fame  Subject  continued. . 


AFTER  having  offered  to  the  reader,  in 
the  preceding  Chapter,  ' fuch  general 
confiderations  as  I thought  neceffary,  in  order 
to  convey  a jufter  idea  of  the  fpirit  of  the 
criminal  Judicature  in  England,  and  of  the 

■*  . . o 

advantages  peculiar  to  it,  I now  proceed  to 
Exhibit  the  particulars. 

When  a perfon  is  charged  with  a crime, 
the  ’ Magiftrate,  who  is  ’ called  in  England 
a ’Jiifice  of  the  Peace , i flues  a warrant  to  appre- 
hend him ; but  this  warrant  can  be  no  more 

'4 

than  an  order  for  bringing  the  party  before 
him  : he  muft  then  hear  him,  and  take  down  in 
writing  his  anfwers,  together  with*  the  dif- 
ferent informations.  If  it  appears  on  this 
'examination,  either  that  the  crime  laid  to  the 
charge  of  the  perfon  who  Js  brought  "before 
the , JpfKce^  was  not  committed,  or  that  there 
is  no  juft  ground  to  fufpcdt  him  of  it^  he 
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'muff  be  rfet  abfolutely  at  liberty  : if  the  con-* 
trary  refults  from  the  examination,  the  party 
a'ccufed  muft  give  bail  for  hVs'  appearance  to 
anfwer  to  the  charge,  unlefs  in  capital  ‘cafes  j 
for  then  he  muft,  for  fafer  cuftody,  be  really 
corpmitted  to  prifon,  in  order  to  take  his  trial 
at<  the  next  Seffions. 

But  this  precaution  of  requiring  the  exa- 
mination of  an'accufed  perfon,  previous  to  his 
imprifonment,  is  not  the  only  care  which  the 
law  has  taken  in  his  behalf  j it  has  farther 

r 

ordained,  th&t  the  accufation  againft  Him 
fhould  be  again  difeuffed  before  he  can  Le 
expofed  to  the  danger  of  a trial.  At  every 
feffion  the  Sheriff  (f appoints  wrhat  is  called  the 
Grand  ’Jury.  This  Affembly  muft  be  com- 
pofed  of  more  than  twelve  Men,  and  lefs 
than  twenty-four  ; and  is  always  formed  out  6? 
the  moft  confiderable  perfons  in  the  County. 
Its  fun&ion  is  to  examine  the  evidence  that 
has  been  given  in  fupport  of  every  charge : 
if  twelve  of  thofe  perfons  do  not  concur  in 
the  opinion  that  an  accufation  is  well  grounded, 
the  party  is  immediately  difeharged ; if,  on 
the  contrary,  twelve  of  the  gran&  Jury  find 
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the  proofs  fufficient,  the  prifoner  is  faid  to  be 
^ indidted,  and  detained  in  order  to  go  through 
the  remaining  proceedings. 

On  the  day  appointed  for  his  ’Trial,  the 
prifoner  is  brought  to  the  bar  of  the  Cojart, 
where  the  Judge,  after  caufing  the  bill  -of 
. * indictment  to  be  read  in  his  prefence,  muft 
afk  him  how  he  will  be  trie^. : to  which  the 
prifoner  anfwers,  by  God  and  my  Country  ; by 
which  he  is  underflood  to  claim  to  be  tried  by  a 
Jhry,  and  to  have  all  the  judicial-means  of  de- 
fence to  which  the  law  intitles  him.  The  She- 
riff the^appoints what  is  called  the  Petty  Jury: 
this  muff  be  compofed  of  twelve  Men,  chofen 
of  the  County  where  the  crime  was  committed, 
and  poffeffed  of  a landed  income  of  ten  pounds 
by  the  year : their  declaration  finally  decides 
on  the  truth  or  falfhood  of  the  accufation. 

As  the  fate  of » the  prifoner  thus^  intirely 

' 1 i , \ 

depends  on  the  Men  who  compofe  this  Jury, 
‘Jiiffice  requires  that  he  fhould  have  a fhare  in 
the  choice  of  them ; and  this  he  has  through 
the  extenfive  right  which  the  law  has  granted 
him,* of  challenging,  or  objecting  to,  fuch  of 
them  as  he  may  think  exceptionable, 
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Thefe  challenges  are  of  two  kinds.  The 
fkft,  which  is  called  the  challenge  to  the  array] 
has  for  its  objedt  to  have  the  whole  pannel 
fet  alide  : it  is  propofed  by  the  prifoner  when 
he  thinks  that  the  Sheriff  who  formed  the 
pannel  is  • not  indifferent  in  the  caufe ; for 
•Snftance,  if  he  thinks  he  has  an  intereff  in 
the  profecution^  that  he  is  related  to  the  pro- 
fecutor,  or  in  general  to  the  party  who  pre- 
tends' to  be  injured- 

The  fecoiyd  kind  of  challenges'  are  called, 
to  the  Polls,  [in  capita)  : they  are  exceptions 
( proppfed  againff  the  jurors,  Severally,  £.nd  are 
reduced  to  four  heads  by  Sir  Edward  Coke. 
That  which  he  calls  propter  honoris  refpeB-um, 
may  be  propofed  againff  a Lord  impannelled. 
on  a jury;  or  he  might  challenge  him- 
felf.  That  propter  defeffum  takes  place  when 
a Juror,  is,  legally  incapable  of  ferving  that 
office,  as’,  if  he  was-  an  alien  ; if 'he  had  not 
an  eftate  fufficient  to  qualify  him,  &c.  That. 
propter  deliftum  has  for  its  objedt  to  fet  afide 
any  Juror  convi&ed  of  fuch  crime  or  mifde- 
meanor  as  renders  him  infamous^  as  » felony, 
pel  jury,  &c.  That  propter  affettum  is  pro- 

, c ** 
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pofed  againfl'  a Juror  who  has  an  intereft  in 
the  conviction.  of  the  prifoner : he,  for  in* 
fiance,  wh6  has  an  aCtion  depending  between 
him  and  the  prifoner ; he  who  is . of  kin  to 
the  profecutor,  or  his  counfellor,  attorney,  or 
of  the  fame  fociety  or  corporation  with  him, 
, &c.  (*)  * 

In  fine,  in  order  to  relieve  *even  the  ima- 
gination of  the  prifoner,  the  law  allows  him, 
independantly  of  the  feveral  challenges  above 
mentioned,  \o  challenge  peremptorily,  that  is 
to  fay,  without  fliewing  any  'caufe,  twenty 
Jurors  f^ccefiively.  (<£) 

When,  at  length  the  Jury  is  formed,  and 
they  have  taken  their  oath,  the  indict- 
ment is  opened,  and  t the  profecutor  pro- 
duces the  proofs  of  his  accufation.  But,  un- 
like to  the  rules  of  the  Civil  law,  the 
witnefies  deliver  their  evidence  in  the  prefence 


* («)  When  the  prifoner  is  an  alien,  one  half  of  the  Jurors 
muft  alfo  be  aliens  : a Jury  thus  formed  is  called  a Jury  de 
medletate  lingua.  * 

(b*)  When  thofe  feyeral  challenges  reduce  too  much  the 
number  of  Jurors  on  the  pannel,  which  is  forty-eight,  new 
ones  are  named  on  a writ  of  the  Judge,  who  are  nam^  the 
Tales } fron\  thofe  words  of  the  writ,  decern  or  odlo  tales. 
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of  the  prifoner  : the  latter  may  put  questions 
fo  them  he  may  alfo  produce  witneffes  in 
his  behalf,  and  have  them  examined  _ upon 
oath.  Lailly,  he  is  allowed  to  have  a Coun- 
fellor  to  affift  him,  not  only  in  the  difcuflion 

f*  • 

of  any  point  of  law  which  may  be  compli- 
^cated  with  the  faft,  but  alfo  in  the  invefti- 
gation  of  the  fadt  itfelf;  and  who  points  out 
v to  him  the  queftions  he  ought  to  afk,  or  even 
alks'  them  for  him.  (a)  * ' 

Such  are<  the  precautions  which  the  ?lkw 
has  devifed  for  cafes  of  common  profecutions ; 
but  in  thofe  for  High  1 treafon,  and^lor  mif- 
prifion  of  treafon,  that  is  to  fay,  for  a con- 
fpiracy  again#  the  life  of  the  King,  or  again# 
the  State,  and  for  a concealment  of  it,  (<£)  ac- 
cufations  which  fuppofe  a heat  of  party  and 
powerful  accufers,  the  law  has  provided  fof 
the  accufed  party  farther  fafpguards. 


. ; i j . 1 v r i • ; ^ . 

(a)  Th  is  laft  article  however  is  not  eftablimcd  by  law, 
except  in  cafes  of  treafon  ; it  is  done  only  through  cuflom, 
and  the  indulgence  of  the  Judges. 

( b ) The  penalty  of  a mifprifion  of  tr%ifon  h’,  «>the  for- 
feiture of  all  goods,  and  imprifonment  for  life. 
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Firlf,  no',  perfon  can  be  queftioned  for  any 
treafon,  except  a diredt  attempt  on  the  li£e 
of  the  King,  after  three  years  elapfed  fince 

i <■ 

the  offence.  2°.  The  accufed  party  may, 
independantly  of  his  -tither  legal  grounds  of 
challenging,  peremptorily  challenge  .thirty -'five 
Jurors.  30.  He  may  have  two  Counfel  ’to, 
afiift  him  through  the  whole  courfe  of  the 
proceedings.  40.  That  his  witnefies  may  not 
be  kept  away,  the  Judges  muft  grant  him  the 
fame  competitive  procefs  to  bring  them  in, 
which  they  ilfue  to  compel  the  evidences 
him.  1 f.  A copy  of  his  indidtment 
niuft  be  delivered  to  him  ten.  • days  at  ‘ leaft 
befors  the  trial*  in  prefence  of  two  witnefies, 
and  at  the  expence  of  five  {hillings ; which 
copy  muft  contain  all  the  fadts  laid  to  his 
ctiarge,  the  names,  profefiions,  and  abodes, 
of  the  Jurors  who  are  to  be  on  the  pannel, 
and  of  all  the  witiiefles  who  are  intended  to 
be  produced  againft  him.  ( a ) 


(a)  Stat.  7 Wil.  III.  c.  3.  and  7 Ann.  c.  21.  The 
latter  wa.9  to  beon  force  only  after  the  death  of  the  late  Pre- 
tender. • ’ » • 
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When/  either  in  cafes  of  high  treafon,  or 
of  inferior  crimes,  the  prosecutor  and  the 
prifoner  have  clofed  their  evidence,  and  the 
witnelfes  have  anfwered  to  the  refpedtive 
queftions  both  of  the*  feench,  and  of  the 
Jurors,  one  of  the  Judges  makes  a fpeech, 
sin  which  he  fums  up  the  fadts  which  have 
been  advanced  on  both  fides.  He  points  out 
to  the  Jury  what  more  precifely  conftitutes 
the  hinge  of  the  queftion  before  them  ; and 
he  gives  them  his  opinion,  both  with  regard  to 
the  evidences  that  have„been  given,  and  to  the 
point  of  law  which  is  to  guide  them  in  their 
decilion.  This  done,  the  Jury  withdraw  into  -an 
adjoining  room,  where  they  muft  remain'  with- 
out eating  and  drinking,  and  without  fire,  till 
they  have  agreed  unanimoufiy  among  themfelves, 
unlefs  the  Court  give  a permifiion  to  the  co'n- 
trary.  Their  declaration  or  verdidt  ( verediElwn ) 
muft  (unlefs  they  choofe  to  give  a fpecial 
verdidt)  pronounce  exprefsly,  either  that  the 
prifoner  is  guilty,  or  that  he  is  not  guilty, 
of  the  fadt  laid  to  his  charge.  Laftly,  the 
fundamental  maxim  of  this  mode  of  pro- 
cqeding,  is,  that  the  Jury  muft  be  unanimous, 

**  ( 
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And  as  the  main  objed  of  this  inditu- 
tion  of  the  Trial  by  a Jury  is  to  guard 
accufed  pe^fons  againd  all  decilions  whatfoever 
by  Men  in  veiled  with  any  permanent  official’ 
authority,  ( a ) it  is  doft  only  a fettled  principle, 
that  the  ^ opinion  which  the  Judge'  delivers 
has  no  weight  but  fuch  as  the  Jury  chobfe 
to  give  it ; but,  befides,  their  verdid  mud  com- 
prehend the  whole  matter  in  trial,  and  decide 
as  well  upon  the  fad,  as  upon  the  point  of 
law  that  may  arife  out  of  it : in  other  words, 
they  mud  pronounce  both  on  tile  commiffion 
c-f  a certain  fa<d,  and  on  the  reafon  which 
makes  luch  fad  to  be  contrary,  to  law.  (b) 


( a ) “ Laws,”  as  Junius  fays  extremely  well,  te  are  in- 
tc  tended,  not  to  truft  to  what  Men  will  do,  but  to  guard 
(j‘  againft  what  they  may  do.” 

(5)  Unlefs  they  choofe  to  give  a Special  verdidt. — “ Where 
“ the  Jury,”  fays  Coke,  “ doubt  of  the  law,  and  intend 
“ to  do  that  which  is-  juft,  they  find  the  fpJcial  matter, 
“ and  the  entry  is,  Et  fuper  totd  materia  'pctunt  difcre- 
“ tionem  JuJliciariorum Inft.  iv.  p.  41. — Thefe  words 
pf  Coke,  we  may  obferve  here,  confirm  beyond  a doubt 
the  power  of  the  Jury  to  determine  on  the  whole  matter  in 
trial : a power  which  in  all  conftitufmnal  views  is  neceflary ; 
and  the  more  fo,  fince  aprifoner  cannot  in  England  challenge 
the  Judge,  as’he  can  under  the  Civil  law,  and  for  the  fame 
caufes  as  he  can  a witnefs.  » ■ 


» 
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This  is*  even  fo  elfential  a point,  that  a 
bill  of  indictment  mult  exprefsly  -be  grounded 
upon  thofe  two  objeCts.  Thus,  an  indictment 
for  treafon  mull  charge,  that-  the  alledged 
faCts  were  committed  with  a treafonable  in- 
tent {proditorie).  An  indictment  for  murder 
jnuft  e^prefs,  that  the  faCt  has  been  com- 
mitted with  malice  prepenfe , or  aforethought. 
An  indictment  'for  robbery  mult  charge,  that 
the  things  were  taken  with  an  intention  to 
rob,  ( animo furandi)  &c.  &c.  (a)  u 

Juries  are  ev,en  fo  uncontroulable  in  their 
( verdiCt, — fo  apprehend ve  has°the  Constitution 
been,  left  precautions  to  reftrain  them  in  the 
exercife  of  their  fuYiCtion,  however  fpeciOus  in 
the  beginning,  might  in  the  iftue  be  converted 
to  the  very  deftruCtion  of  the  ends  of  that 
inftitution,  that  it  is  a repeated  principle,  that 

( a ) The  principle  that  a Jury  is  to  decide  both  on  the 
fad,  and  the  criminality  of  it,  is  fo  well  underflood,  that 
if  a verdid  were  fo  framed  as  only  to  have  for  its  objed  the 
bareexiflenceof  the  fad  laid  to  the  charge  of  theprifoner,  no. 
punifhpient  could  be  awarded  by  the  Judge  in  confequence 
of  it.  Thus,  in  the  ^rofecution  of  Woodfall,  for  printing 
Junius’s  letter  to  the  King,  the  Jury  brought  in  th^  fallow- 
ing verdid,  guilty  of  printing  and  publijhing-,  only  \ "the  con- 
fequenc^of  which  was  the  difcharge  of  the  prifoner.  ■ 


< t 


*5* 


OF  ENGLAND. 

) 

a Juror,  in  "delivering  his  opinion.  Is  to  have 
no  other  rulfe  but  his  opinion  itfelf ; that  is  tp 
fay,  no  other  rule  than  the  belief  which  refults 
to  his  'mind  from  the  fadts  alledged  on  both 
lides,  from  their  probability,  from  the  credi- 
bility of  the  witnefles,  and  even  from  all  ihch 
circumftances  as  he  may  have  a private  know---, 
ledge  of.  Lord  Chief  Juftice  Hale  expreffes 
himfelfon  this  fubjedt,  in  the  following  terms, 
in  his  Hiftory  of  the  Common  Law  of  Eng- 
land.— Chap.  12.  § ii. 

“ In  this  recefs  of'  the  Jury,  they  are  to  ‘ 
*(  confer  their 'evidence ; to  weigh  the  credi-  ^ 
bility  of  the  witne$es>  and  the  force  and 
“ efficacy  of  their  teftimonies ; wherein  (as  I 
, “ before  faid)  they  are  not  precifely  bound  to 
the  rules  of  the  Civil  law,  viz.  to  have 

» 

“ two  witnefles  to  prove  every  fadt,  unlefs  it 
“ be  in  cafes  of  treafon,  nor  to  rejedt  one 
fi  witnefs  becaufe  he  is-  fingle,  or  'always  to 
* f<  believe  two  witnelfes  if  the  probability  of 
* ie  the  fadt  does  upon  other  circumftances 

K> 

“ re.afonably  encounter  them;  for  the  Trial 
fi  i&  .*aot  limply  by  witnelfes,  but  by 

“Jury:  nay,  it  may  fo  fall  out,  that  a Jury 


i 
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' ( 

“ upon  their  own  knowledge  may  know  a 

“ thing  to  be  falfe  that  a,  witnefs  fwore 
“ to  be  true,  or  may  know  a withefs  to  be. 
“ incompetent  or  incredible,  though  nothing 
«*  be  objected  againft  hiAi,- — and  may  give  their 
“ Verdiift  accordingly.”  {a) 

C ' , 

t,:  If  the  verdidt  pronounces,  not  guilty , the 
prifoner  is  fet  pt  liberty,  and  cannot,  on  any 
pretence,  be  tried  again  for  the  fame  offence. 
If  the  verdidt  declares  him  guilty , then,  and 
not  till  then,  the  Judge  enters  upon  his  fundUo'ji 
as  a Judge,  and  pronounces  the  punifhment 
which  the  law  appoints.  ( bf ) But,  eve^  in  this 

• ^ r % * • 

t 

(a)  The  fame  principles  and  forms  ire  obferved  iff  civil 
matters  ; only  peremptory  challenges  are  not  allowed. 

( b ) When  the  party  accufed  is  one  of  the  Lords  temporal, ' 
he  likewife  enjoys  the  univerfal  privilege  of  being  judged  bv 
his  Peers  i though  the  Trial  then  differs  in  feveral  refpedts. 
In  the  firft  place,  as  to  the  number  of  the  Jurors  : all  the 
Peers  are  to, perform  the  fun&ion  of  /uch,  and  they  muft  be 
fummoned  at-  leaft  twenty  days  before-hand.  II.  When  the 
Trial  takes  place  during  the  feflion,  it  is  faid  to  be  in  the 
High  Court  of  Parliament ; and  the  Peers  officiate  at  once  as 
Jurors  and  Judges  : when  the  Parliament  is  not  fitting, 
the  Trial  is  faid  to  be  in  the  Court  of  the  High  Steward  of 
"England ; an  office  which  is  not  ufually  in  being,  but  is 
revived  on  thofe  occafions  ; and  the  High  Steward  pefforms 
the  qffice  of  Judge.  III.  In  either  of  thefe  cafes,  unani- 
mity is  n'lt  required;  and  the  majority,  which  muft  co'nftft 
of  twelve  perfons  at  leaft,  is  to  decide. 

i 


( 


cafe,  he  is  noil  to  judge  according  to  his  own  dif- 
cretion  only  j l>e  muSt  ftridtly  adhere  to  the  letter* 
of  the  law  f no  conftru&ive  extenfion  can  be 
admitted  ; and  however  criminal  a fadt  might  in 
itfelf  be,  it  would  pafs  'unpunished  if  it  were 
found  not  to  be  politively  comprehended  in 
.forne  one  of  the  cafes  provided  for  by  the  law.  ^ 
The  evils  that  may  arife  from  the  impunity 
of  a crime,  that  is,  an  evil  which  a new  law 
may  inftantly  flop,  has ' not  by  the  Englifh 
la\ys  been  conlidered  as  of  magnitude  Sufficient 

c*  * 

to  be  put  in  comparison  with  the  danger  of 
breaking  through  a barrier  on  which  fo 
mightily  ’ depends  the  fafety  of  the  indivi- 
dual. (j)  ' * * 

To  all  thefe  precautions  taken  by  the  law 
for  the  fafety  of  the  bubjedt,  one  circum- 

i 


[a)  I Shall  give  here  an  inftance  of  the  fcruple  wkh  which 
the  Englifh  Judges  proceed  upon  occalions  of  this  kind.  Sir 
Henry  Ferrers  having  been  arrefted  by  virtue  of  a warrant,  in 
which  he  was  termed  a Knight , though  he  was  a Baronet, 
Nightingale  his  fervant  took  his  part,  and  killed  the  Officer; 
but  it  was  decided,  that  as  the  Warrant  et  was  an  ill  V/au 
“ rant,  the  killing  an  Officer  in  executing  that  Warrant,  can- 
“ not  borrurder,  jbecaufe  no  good  Warrant:  wherefore  he 
“ was  found  not  guilty  of  the  murder  and  manfiaughter.”-  » 
See  Croke’s  Rep.  P.  III.  p.  371.  ^ 
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V t » 

fiance  muft  be  added,  which  indeed  would 
alone  juftify  the  partiality  « o£  the  Englifh 
Lawyers  to  their  laws  in  preference  to  the 
Civil  Law ; I meait  the  abfolute  rejection  they 
have  made  of  the  torture,  (a)  Without  re- 

•*  . . V 

J\eating  hfere  what  has  been  faid  on  this  fubjedt 
“by  the  admirable  Author  of  the  Treatife  on. 
Crimes  and  Pvnijljments,  I fliall  only  obferve, 
that  the  torture,  in  itfelf  fo  horrible  an  expe- 
dient, would,  more  efpecially  in  a free  State, 
be  attended,,  with  the  mojfl  fatal  confequepces. 
It  was  abfolutely  neeeffary  to  preclude,  by 
rejedting  it,  all  attempts  tb  make  ^the  pur- 
fuit  of  guilt  an  inflrument  of  vengeance  agamfl 
the  innocent.  liven  the  convidied  Criminal 
mull  be  fpared,  and  a pradtice  at  all  rates 
exploded,  which  might  fo  eafily  be  made  an 
inflrument  of  endlefs  vexation  and  perfe- 
cutiom  (/>) 


(a)  Coke  fays  (Inft.  III.  p.  35.)  that  when  John  Hol- 
land, Duke  of  Exeter,  and  William  de  la  Poole,  Duke  of 
Suffolk,  renewed,  under  Henry  VI.  the  attempts  made  to 
introduce  the  Civil,,  law,  they  exhibited  the  torture  as  a 
beginning  thereof.  The  inflrument  was  called  the  Duke  of 
Exeter’s  daughter.  % r*  1 w 

(b^  Judge  Fofter  relates,  from  Whitlock,  that  the  Bifhop 
of  London  having  faid  to  Felton,  who  had  affallinatcd  the 

> . • , i 
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> For  the  further  prevention  of  abufes,  it  is, 
an  invariable  ufage;  that  the  trial  be  public. 
The  prifoner  neither  makes  his  appearance, 
nor  pleads,  but  in  places  where  every  body 
may  have  free  entrance ; and  thQ  witneffes 
when  they  give  their  evidence,  th§  Judge 
when  he  delivers  his  opinion,  the  jury  wfien 
they  give  their  verdidt,  are  all  under  the  public' ' 
eye.  Laflly,  the  Judge  cannoj:  change  either 
the  place  or  the  kind  of  punifhment  prefcribed 
by  legal  fen  ten  ce ; and  a Sheriff  who  fhould  take 
aWy  the  life  of  a Man  in  a manner  different 
from  that  which  the*  law  prefcribes,  would 
he  pro^cuted  as  guilty  of  murder,  (a) 


) 


Duke  of  Buckingham,  “ If  you  will  not  confefs,  you  mujl 
, “ go  to  the  Rack'”  the  Man  replied,  “ If  it  muff  be  fo,  I 
ti  know  not  whom  I may  accufe  in  the  extremity  of  the  tor- 
ture ; Bifhop  Laud  perhaps,  or  any  Lord  at  this  Board,’’ 
tc  Sound  fenfe,  (adds  Fofter)  in  the  mouth  of  an  Enthu- 
“ fiaft  and  a Ruffian  1” 

Laud  having  propofed  the  Rack,  the  maftter°was  fbortly 
debated  at  the  Board,  and  it  ‘ended  in  a reference  to  the 
Judges,  who  unanimoufly  refolved,  that  the  Rack  could  not 
be  legally  ufed. 

(«)  And  if  any  other  perfon  but  the  Sheriff,  eyen  the 
Judge  himfelf,  were  to  caufe  deaths  to  be  inflicted  upon  a 
Man,,th,ough  convidled,  it  would  be  deemed  an  homicide.—* 


See  Blgekftone,  L.  iv.  ch.  14. 
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k In  a tvord,  the  Conflitution  of  England 
being  a free  Conflitution,  demanded  from  that 
circumflance  alone,  (as  I fhould  already  have 
but  too  often  repeated,  if  fo  fundamental  3. 
truth  could  be  too  oftqn  ‘urged)  extraordinary 
precautions  to  guard  againfl  the  dangers  which 
unavoidably  attend  the  Power  of  inflicting 
punifliments ; and  it  is  particularly  when  con- 
fidered  in  this  Cight,  that  the  Trial  by  Jury 
proves  an  admirable  inflitution. 

C I 

By  means  of  it,  the  Judicial  authority  is  not 
only  placed  out  of  the  hands  of  the  Man  who  is 
veiled  with  the  Executive  authority  : — it  is  ev^m 
out  of  the  hands  of  the  Judge  himfelf.  Not 
only,  he  who  is  trufled  with  the  public  power 
cannot  exert  it,  till  he  has  as  it  were  received 
the  permiffipn  to  that  purpofe,  of  thofe  who 
are  fet  apart  to  adminifter  the  laws ; but  thefe 
are  alfo  reflrained  in  a manner  exactly  alike, 
and  cannot  “make  the  law  'fpeak,  but  when, 
in  their  turn,  they  have  likewife  received 
permiflion. 

And  thofe  perf^ns  to  whom  the  law  has 
delegated  exclufively  the  prerogative  of , deci- 
ding, that  a punifhment  is  to  be  inflicted, — 
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thofe  Men ..  without  whofe  declaration  the 
Executive  and  the  Judicial  powers  are  both 
thus  bound  down  to  inadtion,  do  not  form 
gmong  themfelves  a permanent  Body,  who 
may  have  had  time  Jto*  ftudy  how  their  power 
can  ferve*-  to  promote  their  private  views ; 
they1  are  Men  feledted  at  once  from  among, 
the  people,  who  perhaps  never  were  before 
called  to  the  exercife  of  fuch  a funddion,  nor 
forefee  that  they  ever  ihall  be  called  to  it 
^ain. 

* 3 

As  the  extenfive  right  of  challenging  effedtu- 
afly  baffles,  onJ  the  one  hand,  the  fecret 
pradtices  of  fuch  as  in  the  face  of  fo  many 
difcouragements  might  ftilr  perfilb  in  making 
the  judicial  power  fubfervient  to  their  own 
views,  and  on  the  other  excludes  all  per- 
fonal  refentments,  the  foie  affection  which 
remains  to  influence  the  integrity  of  thofe 

j ) O 

who  alone  are  intitled  to  put  the  public 
power  into  adtion,  during  the  fhort  period  of 
their  authority,  is,  that  their  own  fate  as 
fubjedts,  is  eflentially  connected  with  that  of 
the  Man  whofe  cioom  they  are  going  to 
decide.  Fo  . 
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15S  THE  CONSTITUTION 

In  fine/fuch  is  the  happy  nature  of  this  infti-' 
tution,  that  the  Judicial  power,  a ‘power  fo  for- 
midable in  itfelf,  which  is  to  diipafe  without  1 
finding  any  refinance,  of  the  property,  honour, 
and  life  of  individuals*'  dhd  which,  whatever 
precautions  may  be  taken  to  restrain  it,  muff 
^i nc  a gre.at  degree  remain  arbitrary,  may  be  faid 
in  England,  to  exift, — to  accomplish  every  4 
intended  end,— ^and  to  be  in  the  hands  of 
nobody. '(a) 

In  all  thefe  obfervations  on  the  advantages 
of  the  Englifh  criminal  laws,  I have  only 
considered  it  as  connected  with  the  (^onftith- 
tion,  which  is  a free  one ; and  it  is  in  this 
view  alone  that  I c have  compared  it  with  the 
Jurisprudence  received  in  other  States.  Yet, 
abflradtedly  from  the  weighty  constitutional 
considerations  which  I have  Suggested,  I thidk 
there  are  Still  other  interesting  grounds  of 


(a)  The  confequence  of  this  Institution  is,  that  no  Man* 
in  England  ever  meets  the  Man  of  whom  he  may  fay,  “ That 
“ Man  has  a power  £0  decide  on  my  death  or  life.”  If  we 
could  for  a moment  forget  the  bleffings  of  that  Institution, 
we  ought  at  leaft  to  admire  the  ingenuity  of  k.  ® ® 

C O 

a 
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pre-eminence  on  the  fide  of  the  laws  of 
England. 

J . * 

They  do  not  permit,  that  a Man  Ihould 
be  made  to  run  the  rifque  of  a trial,  but 
upon  the  declaration  <3f  twelve  perfons  at  leaft, 
(the  Grand  Jury).  Whether  he  be  in"pri- 
fon,  or  on  his  Trial,  they  never  for  an  ir- 
ftant  refufe  free  accefs  to  thofe  who  have 
either  advice,  or  comfort,  to^ give  him : they 
even  allow  him  to  fummon  all  who  may 
•h^,ve  any  thing  to  fay  in  his  favour.  Lalfly, 
what  is  of  very  great  importance,  the  wit- 
nefles  ^againft  him  muft  deliver  their  teftimony 
in  his  prefence ; he  may  crofs-examine  them  ; 
and,'  by  one  unexpected  queftion,  confound  a 
whole  fyftem  of  calumny : indulgences  thefe 
all,  denied  by  the  laws  of  other  Countries. 

Hence,  though  an  accufed  perfon  may  in- 
deed be  expofed  to  have  his  fate  decided 
by  perfons  (the  Petty  Jury)  who  poffefs  not, 
perhaps,  all  that  fagacity  which  in  fome  deli- 
cate cafes  it  is  particularly  advantageous  to 
meet  with  in  a Judge,  ye,*-  this  inconvenience 
is  -amply,  compenfated  by  the  extenlive  means 
of  defence  with  which  the  law,  ns_  we  have 


.*  ( 

160  THE  CONSTITUTION 

( 

feen,  has  provided  him.  If  a Juryman  doesr 
not  poffiefs  that  expertnefs  which  Is  the  refult 
of  long  practice,  yet  neither  does  he  bring  to 
judgment  that  hardnefs  of  heart  which  is, 
more  or  lefs,  alfo,  a colffiequence  of  it ; and 
bearing  about  him  the  principles,  lc’t  me  fay, 
thee  unimpaired  inflindt  of  humanity,  he 
trembles  while  he  exercifes  the  awful  office 
to  which  he  findlffiimfelf  called  ; and  in  doubt- 
ful cafes  always  decides  for  mercy. 

It  is  to  be  farther  obferved,  that  in  the: 
ufual  courfe  of  things,  ' the  Juries  pay  great 
(l  regard  to  the  opinions  delivered‘by  the  J,»  .dges  : 
that  in  thofe  Cafes  where  they  are  clear  as 
to  the  fadt,  yet  find^themfelves  perplexed  with 
regard  to  the  degree  of  guilt  connected  with 
it,  they  leave  it,  as  has  been  faid  before,  to 

c 

be  afcertained  by  the  difcretion  of  the  Judge, 
by  returning  what  is  called  a Special  Ver- 
di£l : that  whenever  circumftances  feem  to 
alleviate  the  guilt  of  a perfon  againft  whom 
neverthelefs  the  proof  has  been  poiitive,  they 
temper  their  verdi^  by  recommending  him 
to  the  mercy  of  the  King ; which  feldom 

fails  to  produce  at  leaf!  a mitigation  of  the 

C 
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punifhment : -that,  though  a Man,  once  ac- 
quitted, can  never,  under  any  pretence  what- 
foever,  be  again  brought  into  peril  for  the 
fame  offence,  yet  a new  Trial  would  be  granted, 
if  he  had  been  found'  guilty  upon  proofs 
ftrongly  fufpedted  of  being  falfe  (Blackft,  L^'iv, 
,c.  27.).  Laftly,  what  diflinguifhes  the  laws, 
of  England  from  thofe  of  other  countries  in 
a very  honourable  manner,  1 tf,  that  as  the 
torture  is  unknown  to  them,  fo  neither  do 
they  know  , any  more  grievous  punifhment 
than  the  fimple  deprivation  of  fife, 

J 

All  thefe  circiimftances  have  combined  to 

introduce  fuch  a mildnefs  into  the  exercife  of 

criminal  Juflice,'  that  the  Trial  by  Jury  is  that 

point  of  their  liberty  to  which  the  people  of 

England  are  moft  thoroughly  and  univerfally 

wedded ; and  the  only  complaint  I have  ever 

heard  uttered  againft  it,  has  been  by  Men, 

who,  more  fenfible  of  the  neceflity  of  public 

order,  than  alive  to  the  feelings  of  humanity, 

• » 

think  that  too  many  offenders-  efcape  with 
impunity. 
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CHAP.  XI. 

Ube  Subject  concluded. —Laws  relative  to  Im~ 
prifonments. 

r * 

„ f * c 

BUT  what  compleats  the  fenfe  of  inde- 
pendance^  which  the  laws  of  England 
procure  to  every  individual,  (a  fenfe  which 
is  the  nobleft  advantage  attendant  on  liberty) 
is  the  greatnefs  of  their  precautions  upon  rthe 
delicate  point  of  Imprifonment.  r 

• • c 

, N O 

\ In  the  firfb  place,  by  allowing,  in  mo'xl 
cafes,  of  enlargement  upon  bail,  and  by  pre- 
ferring, on  that  article,  exprefs  rules  for  the 
Judges  to  follow,  they  have  removed  all  pre- 
texts which  circumflances  might  afford  cf 
depriving  a man  of  his  liberty. 

But  it  is ' againfl  the  Executive  power  that 
the  Legiflature  has,  above  all,  dire&ed  its 

; ’ c 

efforts : nor  has  it  been  but  by  flow  degrees, 
that  it  has  been  enabled  to  wrefl  from  it  a 
branch  of  power  which  enabled  it  to  deprive 
the  people  of  their  Leaders,  as  well  as  to 
intimidate  thofe  who  might  be  tempted  to 
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afTume  the  fun<5tion ; and  which,  having  thus 
all  the  efficacy  of  more  odious  means  without 
the  dangers*  of  them,  was  the  moll  formidable 
• weapon  for  attacking  public  liberty. 

The  methods  originally  pointed  out  by, the 
laws  of  England  for  the  enlargement  of* a 
, ' perfon  unjuftly  imprifoned,  were  the  writs  of 
mainprize,  de  odio  & atia,  and  ^e  homine  reple- 
giando.  Thofe  writs,  which  could  not  be 
refufed,  were  an  order  to  the  Sheriff  of  the 
C(ii’«ty  in  which  a perfon  had  baen  confined, 
to  inquire  into  the  caules  of  his  confinement ; 
and,  according  to  the  circumstances  of , his 
cafe,  either  to  difcharge  him  purely  and  fim- 
ply,  or  upon  bail. 

’ But  the  molt  ufual  method,  and  which 
ev^n,  by  being  moll  general  and  certain,  has 
tacitly  abolifhed  all  the  others,  is  the  writ  of 
Habeas  Corpus,  fo  called  becaufe  it  begins  with 
the  words  Habeas  corpus  ad fubjiciendum . This 
Writ,  being  a writ  of  high  prerogative,  muft 
ifiue  from  the  Court  of  King’s  Bench:, its 
effects  extended  equally  over  ’every  County ; 
and  tile?  King  by  it  required,  or  was  under- 
stood to  require,  the  perfon  who  held,, one 
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of  his  fubjefts  in  cuftody,  to  carry  him  before 
the  Judge,  with  the  date  of  the  confinement, 
and  the  caufe  of  it,  in  order  to  aifcharge 
him,  or  continue  to  detain  him,  according  as 
the  Judge  fhall  decreed 

CC  ' m . # " 

But  this  writ,  which  might  be  a refource 
in  cafes  of  violent  imprifonment  effected  by 
individuals,  or,  granted  at  their  requeft,  was  a 
Weak  one  indeed,  or  rather  was  no  refource 
at  all,  again  ft  the  prerogative  of  the  Prince  • 
efpecially  under  the  reigns  of  the  Tudors,  and 
in  the  beginning  of  thofe  of  the  Stuarts. 

And  even,  in  the  firft  years  of  Charles  the 

r,  6 

Firft,  the  Judges  of  the  King’s  Bench,  who 
in  corifequence  of  the  fpirit  of  tiie'  times, 
and  of  their  holding  their  place's  durante  bene 
placito , were  conftantly  devoted  to  the  Court, 
declared,  “ that  they  could  not,  upon  Jan 
“ habeas  corpus , either  bail  or  deliver  a pri- 
tc  foner,  though  committed  without  any  caufe 
“ affigned,  in  cafe  he  was  committed  by  the 
“ fpecial  command  of  the  King,  or  by  the 
“ Lords  of  the  Privy  Council.” 

Thofe  principles,  and  the  mpde  cCproce- 
dure^  which  refulted  fyom  them,  attradled  the 


( 


attention  of  Parliament j and  in  the  Ad  called 
the  Petition  of  Plight,  paffed  in  the  third 
year  of  the  reign  of  Charles  the  Firft,  it  was 
enadte-d,  that  no  perfon  fhould  be  held  in 
cuftody,  in  confclquence  of  fuch  imprifon- 
ments.  ^ 

- ? 

But  the  Judges  knew  how  to  evader  the 
intention  of  this  Ad : they  indeed  did  not 
refufe  to  difcharge  a Man  ilhprifoned  without 
a caufe  ; but  they  ufed  fo  much  delay  in  the  > 
, examination  of  thofe  caufes,  that  they  obtained 
the  full  effed  of  an  .open  denial  of  Juftice.  ( 

The  Legiflature  again  interpofed,  and  iri'i, 
the  Ad  paffed  in  the  lixteenth  year  of  tlj.e 
reign  of  Charles  the  Firft,  the  fame  in  which 
the  Star-Chamber  was  fuppreffed,  it  was 
enaded,  that  “ if  any  perfon  be  committed 
“ by  the  King  himfelf  in  perfon,  or  by  his 

“ Privy  Council,  or  by  any  of  the  members 

■>  » s 

“ thereof,  he  Ihall  have  granted  - unto  him, 

“ without  any  delay  upon  any  pretence  what- 
“ foever,  a writ  of  Habeas  Corpus  ; and  that 
“ the  Judge  fhall  thereupon,  withiri  three 
* **  .Court,  days  after  the  return  is  made,  exa- 
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“ mine  sfad  determine  the  legality  of  fuch 
“ imprifonment.” 

This  Adt  feemed  to  preclude  every  pofil- 

c 

bility  of  future  evafion  : yet  it  was  evaded 

jftill;  and  by  the  connwance  of  the  Judges, 

the  perfon  who  detained  the  prifoner  could, 

.without  - danger,  wait  for  a fecond,  and  a 

third  writ,  called  an  Alias  and  a Pluries,  be- 
r» 

fore  he  produced  him. 

All " thefe  different  artifices  gave  at  length 
birth  to  the  famous  A£t  of  Habeas  Corpus, 
paffed  in  the  thirtieth  ^ear  of  the  reign  of 
Charles  the  Second,  which  in  England  is, 
confidered  as  a fecond  great  Charter,  and  has 

t f ' ' ' 

definitively  fupprefTed  all  the  refources  of 
oppreffion.  ( a ) 

The  principal  articles  of  this  adt  are,  To^ 
fix  the  different  terms  allowed  for  bringing 
a prifoner,:  thofe  terms  arc  proportioned  to 
the  diffance ; and  none  can  in  any  cafe  ex- 
ceed twenty  days. 


{a)  The  real  title  of  the  A&  is,  An  Act  for  letter  feruring 
iJ)e  Subjedl , and  for  prevention  of  Imprifonments  beyond  the 

r.  - c 
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2.  That,  the  Officer  and  Keeper  neglecting 
to  make  due  returns,  or  not  delivering  to  the 
prjfoner,  or  his  agent,  within  fix  hours  after 
demand*  a copy  of  the  warrant  of  commit- 
ment, or  ffiifting  tile  <cufiody  of  the  prifoner 
from  one  'to  another,  withgut  fufficient  reafon 
or  authority,  (fpecifiea  in  the  aCt)  ffiall  for 
the  firffc  offence  forfeit  one  hundred  pounds, 
and  for  the  fecond,  two  hundred,  to  the 
party  grieved,  and  be  difabled  to  hold  his 
office. 

i , •> 

i j 

3.  No  perfon,  once  delivered  by  Habeas 
Cbrpus v ffiall  be  recommitted  for  the  fame 
qifence/  on  penalty  of  five  hundred  pounds. 

4.  'Every  perfon  committed  for  treafon  or 
felony  ffiall,  if  he  require  it  in  the  firfi:  week 
of  the  next  term,  or  the  firfi;  day  of  the 
next  feffion,  be  indicted  in  that  term  or 
feffion,  or  elfe  admitted  to  bail ; unlefs  the 

- o %J 

King’s  witneffes  cannot  be  produced  at  that 
time  : and  if  acquitted,  or  if  not  indicated 

and  tried  in  the  fecond  term  or  feffion,  he 
ffiall  be  difcharged  of  his  ffiiprifonment  for 
fuch  imputed  offence. 


* ^ i 
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5.  Any  of  the  twelve  Judges,  or  the  Lord 
Chancellor,  who  fhall  deny  a writ  of  Habeas 
Corpusy  on  light  of  the  warrant,  or  on  oath 
that  the  fame  is  refufed,  fhall  forfeit  feverally 
to  the  party  grieved  five  hundred  pounds. 

6.  No  inhabitant  of  England  (except  perfons 
cfbntradting,  or  convidts  praying  to  be  tranf-  r 
ported)  fhall  be  fent  prifoner  to  Scotland, 
Ireland,  Jerfey,  Guernfey,  or  any  place  be- 
yond the  Seas,  within  or  without  the  King’s 
dominions  ; ori  pain  that  the  party  committing, 
his  advifers,  aiders,  and  affiftants,  fhall  forfeit 

fum  not  lefs  than 
J^ve  hundred  pounds,  to  be  recovered  with 
treble  coils ; fhall ' be  difabled  to  bear  any. 
office  of  trull  or  profit ; fhall  incur  the 
penalties  of  preemunire  (the  imprifonment  for 
life,  and  forfeiture  of  all  goods,  and  rents  of 
lands  during  life) ; and  fhall  be  incapable  of 
the  King’s  pardon. 


jto  the  party  grieved  a 
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CHAPTER”  I. 

Some  Advantages  peculiar  to  the  Englijh  Con ■* 
Jl it ut ion.  i.  <The  Unity  of  the  Executive 

"Power.  * 

n 

WE  have  f^en,  in  fonder  Chapters,  the 
refources  of  the  different  parts  of  the 
Englifh  Government  for  balancing  each  other, 
an,d  how  their  reciprocal  actions  and  reactions 
produce  the  freedom  of  the  Conflitution,  which 
is  no  more  than  an  equilibrium  between  the 
ruling  powers  of  a State.  I now  propofe  to 
fhew,  that  the  particular  nature  and  func-> 
tions  of  thefe  fame  conftituent  parts  of  , the 
Government,  which  give  it  ’To  different  an 
appeal  aiice  from  that  of  other  free  States,  are 
moreover  attended  with  peculiar  and  ^ very 
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great  advantages,  which  have  not  hitherto  been 
fufficiently  obferved. 

The  firft  peculiarity  of  the  Englifh  Govern- 

c 

ment,  as  ■ a free  Government,  is  its  having  a 
King, — its  having  thrown  into  one  place  the 
■whole  mafs,  if  I may  ufe  the  expreffion,  of  the 
Executive  power,  and  having  invariably  and  for 
ever  fixed  it  there.  By  this  very  circumftance, 
alfo,  has  the  depofitum  of  it  been  rendered  facred  ' 
and  inexpugnable ; by  making  one  great,  very 
great,  Man  in  the  State,  has  an  effectual  check 
been  put  to  the  prctenfions  of  thofe  who 
otherwife  wTould  ftrive  to  become  fu-ch ; and 
diforders  have  been  prevented,  which,  in  all 
Republics,  ever  brought  on  the  ruin ' of  li- 
berty ; and,  before  ft  was  loft,  obftruded  the 
enjoyment  of  it, 

<r 

If  we  caft  our  eyes  on  all  the  States  that  ever 
were  free,  we  fhall  fee  that  the  People  in 
them,  ever  turning  their  jealoufy,  as  it  was 
natural,  againft  the  Executive  power,  but  never 
thinking  of  the  means  of  limiting  it  that 
have  been  fo  happ  ily  fallen  upon  in  England,  («) 


, <(a)  The  rendering  that  power  dependant  on  the  people 
for  itshupplies. — See  on  this  fubje£t  Chapter  VI.  B.  I. 
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have  never  employed  any  other  expedierTi  befides 
that  obvious  one,  of  trailing  it  to  magiftrates 

• I 

' they  appointed  annually ; which  was  in  great 
meafure  to  keep  to  themfelves  the  management 
of  it.  Whence  it  refulle^,  that  the  People,  who, 
whatever  may  be  the  frame  of  the  Government, 
always  poflefs,  after  all,  the  reality  of  powet,  . 
uniting  thus  in  themfelves  with  this  reality  of 
power  the  actual  exercife  of  it,  in'form  as  well  as 
in  fad:,'  conftituted  the  whole  State.  In  order 
therefore  legally  to  difturb  the  whole  State, 
nothing  more  was  requifite  than  to  put  in 
motion  a certain  jiumber  of  individuals. 

In  a ’State  which  is  fmall  and  poor,  an 
arrangement  of  this  kind  is  Yiot  attended  with 
any  great  inconveniences,  as  every  individual 
is  taken  up  with  the  care  of  providing  for  his 
own  fubfiftence  ; as  great  objects  of  ambition 
are  wanting,  and  as  evils  cannot,  in  fuch  a State, 
ever  become  much  complicated.  In  a State 
that  ftrives  for  aggrandifement,  the  difficulties 
and  danger  attending  the  pur.fuit  of  fuch  a 
plan,  infpire  a general  fpirit  of  caution,  and 
every  individual  makes  a fober  ufe  of  his 
rights  as  a Citizen. 

' Z 2 
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But  when,  at  laft,  thofe  exterior  motives 
come  to  ceafe,  and  the  pafiions,  and  even  the 
virtues,  which  they  excited,  become  thus 
reduced  to  a Rate  of  inaction,  the  People 
turn  their  eyes  back  ctoWards.  the  interior  of 
the'  Republic ; and  every  individual,  in  fleck- 
ing then  to  concern . himfelf  in  all  affairs, 
feeks  for  new  objedts  that  may  reftore  him 
to  that  Hate  of  exertion,  which  habit,  he  finds, 
has  rendered  neceflary  to  him,  and  to  exer- 

cife  a power  which,  fmall  as  it  is,  yet  flat- 

4 \ 

ters  his  vaiiity. 

I As  the  preceding  events  -mull  hage  giVen 
an  influence  to  a certain  number  of  Citizens, 
they  avail  themftlves  of  the  general  uifpofi- 
tion  of  the  people,  to  promote  their  private 
views  ; the  legiflative  power  is  thenceforth  con- 
tinually in  motion ; and  as  it  is  ill  inforriied 
and  falfely  directed,  almoft  every  exertion  of 
it  is  attended  with  fome  injury  either  to  the 
laws,  or  the  State. 

This  is  not  all ; as  thofe  who  compofe  the 
general  Aflemblies  cannot,  in  confequence  of 
their  numbers,  entertain  any  hones  of  -grati- 
fying their  private  ambition,  or,  in  general, 

(u 
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' their  private  pafiions,  they  at  l'iaft  feek  to 
gratify  their  political  caprices,  and  they  accu- 
1 mulate  the  honours  and  dignities  of  the 
State  on  fome  favourite  whom  the  public 
voice  happens  to  raifp  at  that  time. 

But,  as  in  fuch  a State  there  can  be,  ffrom 
the  irregularity  of  the  movements, . no  fujfh 
thing  as  a fettled  courfe  of  meafures,  it  hap- 
pens that  Men  never  can*  exactly  tell  the 
prefent  flate  of  public  affairs.  The  power  thus 
^ given  away  is  already  grown  very  great,  before 
thofe  by  whom  it  was  given  even  fufpedt  it ; and 
'he  hirpfelf  who»enjoys.that  power,  does  not  know\ 
its  full  extent : but  then,  on  the  firff  oppor- 
tunity that  offers,  he  fuddenly  pierces  through 
the  cloud  which  hid  the  fummit  from  him,  and 
at  once  feats  himfelf  upon  it.  The  people, 
on  the  other  hand,  no  fooner  recover  fight  of 
him  than  they  fee  their  favourite  become  their 
Mailer ; and  difcover  the  evil,  only'to  find  that 
it  is  paft  remedy. 

As  this  power,  thus  furreptkioufly  acquired, 
is  deftitute  of  the  fuppo^f  both  of  the  law, 
an.fl,  of  the  ancient  courfe  of  things,  and  is 
even  but  indifferently  refpeded  by  thof?  who 
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have  fubjedi^d  themfelves  to  it,  it  r cannot  be 
maintained  but  by  abufing  it.  The  people  at 
laft  fucceed  in  forming  fomewherfc  a centre 
of  union  ; they  agree  in  the  choice  of  a 
Leader ; this  Leader  in  h^s  (iurn  rifes ; in  his 
turn  alfo  he  betrays  his  engagements  power 
produces  its  wonted  effects,  and  the  protestor 
becomes  a Tyrant. 

This  is  not  all’;  the  fame  caufes  which 
nave  given  a Mailer  to  the  State,  give  it  two, 
give  it  three.  All  thofe  rival  powers  endea- 
vour to  fwallow  up  each  other ; the  State 
becomes  a fcene  of  quarrels  and  endlefs  broils, 
and  is  in  a continual  convulfion. 

If  amidflr  fuch  diforders  the  people  retained 
their  freedom,  the  evil  mull  indeed  be  very 
great,  to  take  away  all  the  advantages  of 
it;  but  they  are  Daves,  and  yet  have  not  what 
in  other  Countries  makes  amends  for  fervi- 
tude,  I mean  tranquillity. 

In  order  to  prove  all  thefe  things,  if  proofs 
were  deemed  neceffary,  I would  only  refer  the 
reader  to  what  every  one  knows  of  PifiDra- 
tus  and  Megacles,  of  Marius  and  £ylla, * ©f 
Casfarund  Pompey.  However,  I cannot  avoid 

Vj 
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tranflating  • a part  of  the  fpeecli  which  a 
Citizen  of  Florence  addreffed  once  to  t;he 
Senate : the  reader  will  find  in  it  a kind  of 
abridged  flory  of  all  Republics ; . at  lead;  of 
thofe  which,  by  the  *fhare  allowed  to  the  peo- 
ple in  the  Government,  deferved  that  name  j 

J) 

and  which,  befides,  have  attained  a certain 

degree  of  extent  and  power. 

* 

“ And  that  nothing  human  may  be  perpe- 
“ tual  and  liable,  it  is  the  will  of  Heaven,  that 
in  all  States  whatfoever,  there  fhould  arife 
“ certain  deftrudive  families,  who  are  the  bane 
<e  ancfruin  of  them.  Of  this  our  Republic  can 
*<  afford  as  many  and  more  deplorable  examples 
“ than  any  other,  as  it  owes  its  misfortunes 
“ not  only  to  one,  but  to  feveral  of  fuch 
««  families.  We  had  at  firfl  the  Buondelmonti 
and  the  Huberti.  We  had  afterwards  the 
« Donati  and  the  Cerchi ; and  at  prefent, 
<«  (fhameful  and  ridiculous  condud ! ) we  are 
(t  waging  war  among  ourfelves  for  the  Ricci 
“ and  the  Albizzi .” 

. :> 

When  in  former  times  the  Ghibelins 
“ were  fimpreffed,  every  one  expedled  that 
f‘  the  Guelfs,  being  then  fatisfied,  would  have 
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<-  - ( 

“ chofen  to  live  in  tranquillity;  yet,  but  a 

“ little  time  had  elapfed,  when  ‘they  again 
“ divided  themfelves  into  the  fa&icns  of  the 
“ Whites  and  the  Blacks.  When  the  Whites 
“ were  fuppreffed,  new  parties  arofe,  and  new 
“ troubles  followed.  Sometimes,  battles  were 

fought  in  favour  of  the  Exiles ; and  at 
“ others,  quarrels  broke  out  between  the  No- 
“ bility  and  theVeople.  And,  as  if  refolved 
“ to  give  away  to  others  what  we  ourfelves 
**  neither  knew,  nor  would  peaceably  enjoy, 
(t  we  committed  the  care  of  our  liberty, 
te  fometimes  to  King  Robert;  and  at  ^otherk 
<f  to  his  brother,  and  at  iength  to  the''  Duke 
“ of  Athens ; never  fettling  nor  refling  in 
“ any  kind  of  Government,  as.  not  knowing 
“ either  how  to  enjoy  liberty,  or  fupport 
**  fervitude.”  [a)  c 

The  Englifh  Conftitutioh  has  prevented 
the  poffibility  of  misfortunes  of  this  kind. 
Not  only,  by  diminifhing  the  power,  or  rather 
the  adtual  exercife  of  the  power,  of  the  peo- 

<c  ' . 


C 

(a)  See  the  Hiftory  of  Florence,  by  Machiavel,  L.  III. 

C ' ■ 
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pie,  (#)  and* *  making-  them  fhare  in  the 
Legifiature  only  by  their  reprefentatives* 
the  irrefiftihle  violence  has  been  avoided  of 
thofe  numerous  and  general  Allemblies, 
which,  on  whatever  *fide  they  throw  their 
Weight,  bear  down  every  thing.  - Beficfes, 
.as  the  power  of  the  people,  when  they  have? 
any  power  and  know  how  to  ufe  it,  is  at  all 
times  really  formidable,  the  (fonllitution  has 
fet  a counterpoife  to  it ; and  the  Royal  autho- 
rity is  this  .counterpoife. 

In  order  to  render  it  equal  to  fuch  a talk, 
• . , 
the  Constitution  has.  in  the  firft  place,  con- 
• » . 1 ^ 
ferred  on  the  King,  as  we  have  feen  before, 

the  exclufive  prerogative  of  calling  and  dif- 

rpiffing  the  legifiative  Bodies,  and  of  putting 

a negative  on  their  refolutions. 

Secondly,  it  has  alfo  placed  on  the  fide  of 
the  King  the  whole;  Executive  power  in  the 
Nation. 


(a)  We  fnall  fee  in  the  fequel,  that  this  diminution  of 
the  exeJctfe  of  tiie  power  of  the  people,  has  been  attended 
with  a great  increafe  of  their  liberty.  * - 

• . . A a 
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Laffly,  in  order  to  effedl  ftill  nearer  an  equi- 
librium, the  ConfHtution  has  invefted  the  Man 

e 

whom  it  has  made  the  foie  Head  cff  the  State, 
with  all  the  perfonal  privileges,  all  the  pomp, 
all  the  majefty,  of  \£'hich  human  dignities 
are  capable.  In  the  language  of  the  law, 
‘the  King  is  Sovereign  Lord,  and  the  people  are  . 
his  fubjefts ; — he  is  univerfal  proprietor  of  the 
whole  Kingdom; — he  bellows  all  th6  digni- 
ties and  places ; — and  he  is  not  to  be  addrelfed 
but  with  the  exprefiions  and  outward  cere- 
mony of  almoll  oriental  humility.  Befides, 
his  perfon  is  facred  and  inviolable ; (<and  jfiiy 
attempt  whatfoever  againll  it,  is,  in  the  eye 
of  the r law,  a crime  equal  to  that  ' of  an 
attack  againll  the  whole  State. 

In  a word,  lince  to  have  too  exadlly  com- 
pleated  the  equilibrium  between  the  power  of 
the  People,  and  that  of  the  Crown,  would 
have  been  to  facrifice  the  end  to  the  means, 
that  is,  to  have  endangered  liberty  with  a 
vie>y  to  llrengthen  the  Government,  the  defi- 
ciency which  ought  to  remain  on  the  fide  of 
the  latter,  has  at  leall  been  i^i  appearance 
■ made  up,  by  conferring  on  the.  King  all  that 


4ort  of  flrength  that  may  refult  /rom  the* 
opinion  and  . reverence  of  the  people ; and 
amidfl  the^agitations  which  are  the  unavoida- 
ble attendants  of  liberty,  the  Royal  power, 
like  an  anchor  whicli  reiifts  both  by  its 
weight  ar?d  the  depth  of  its  hold,  infu?e#s  a 
falutary  fteadinefs  to  the  veffel  of  the  State.* 

The  greatnefs  of  the  prerogative  of  the 
King,  by  its  thus  procuring*  a great  degree 
of  {lability  to  the  State  in  general,  has  much 
leffened  the  poffibility  of  the  evils  we  have 
defcribed  before ; it  has  even  totally  prevented 
them,  by  rendering  it  impoffible  for  any  Ci- 
tizen ever  to  rife  to  &ny  dangerous  greatne'fs. 

And  to  begirt  with  an  Advantage  by  which  * 
the  people  eafily  fuffer  themfelves  to  be  in- 
fluenced, I mean  that  of  birth,  it  is  impoffible 
fdr  it  ever  to  produce  in  England  effects  in 
any  degree  dangerous  : for  though  there  are 
Lords  who,  befides  their  wealthj  .may  alfo 
boaft  of  an  illuftrious  defcent,  yet  that  ad- 
vantage, being  expofed  to  a continual  compa- 
rifon  with  the  fplendor  of  the  Throne,  dwihdles 
almoft  to  nothing ; and  in  the  gradation 
univerfally  received  of  dignities  and  titles,  tfcat 
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of  Sovereign  Prince  and  King  , places  hirri 
who  is  invefted  with  it,  out  of,  all  degree  of 

C r r 

proportion.  ' „ 

<* 

The  ceremonial  of  the  Court  of  England 
is  even  formed  upon  ^'that  principle ; thofb 

f c _ **  4 

peribns  who  are  related  to  the  King,  have  the 

f j c 

nitle  of  Princes  of  the  blood,  and,  in  that  , 
quality,  an  undifputed  pre-eminence  over  all 
other  perfons.  (a)  Nay,  the  firft  Men  in  the 
Nation  think  it  an  honourable  diftindtion  tq 
themfelves  to  hold  the  different  rqenial  offices 
in  his  Houfehold.  Jf  we  therefore  were 
to  fet  afide  the  extenfive  and  real  pq.wer  bf 
the  King,  as  ‘well  as  the  numerous  means  he 
poffeffes  of  fatisfylqg  the  ambition  and  'hopes 
of  individuals,  and  were  to  confider  only  the 
Majeffy  of  his  title,  and  that  ftrength,  founded 
on  public  opinion,  which  refults  from  it,  vfle 
fhould  find  that  advantage  fo  confiderable,  that 
to  attempt  to  enter  into  a competition  with 
it,  with  the  bare  advantage  of  high  birth; 

— " 

c 

(a)  This,  by  Slat.  ttjf  the  3d  of  Hen.  VIII.  extends  to 
the  Tons,  grandfons,  brothers,  uncles,  and  nephev^s, „of  the  . 
reigning  King. 


c 
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♦which  itfelf  has  no  other  foundation  than 
public  opinfen,  and  that  too  in  a very  fubor- 
• dinate  degree,’  would  be  an  attempt  compleatiy 
extravagant. 

If  this  difference  is  fo  great  as  to  be  tho- 
roughly Submitted  to,  even  by  thofe*  pe'rfons 
. whofe  lituation  might  incline  them  to  dif- 

% 

own  it,  much  more  does  it  influence  the  minds 
. of  the  people.  And  if,  notwithstanding  the 
value  which  every  Englishman  ought  to^put 

upon  himfelf  as  a Man,  and  a free  Man,  there 

'•r  # • 

were  any  whofe  eyes  ^are  fo  tender  as  to  be 
dlizzle^  by  the , appearance  and  the  arms  of 
a’  LordJ  they  would  be  totally  .blinded  when 
they « chme  to*  turn  them  towards  Royal. 
MajeSty. 

The  only  Man  therefore,  who,  to  thofe  who 
are  unacquainted  with  the  Government  of 
England,  might  appear  in  a condition  to  put 
the  Government  in  danger,  would  .Se  a Man 
who,  by  the  greatnefs  of  his  abilities,  and 
. public  fervices,  had  acquired  in  a high  de- 
gree the  love  of  the  people,  and  obtaihed  a 
great  influence  in  the  Houfe  of  Com- 
mons,' , 

* 

) 

I 
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1 But  ho>y  great  foever  this  enthuflafm  of' 
the  public  may  be,  barren  appjaufe  is  the 
o/ily  fruit  which  he  whom  they-  favour  can 
expert  from  it.  He  can  hope  neither  'for  a 
Didtatorfhip,  nor  a Corpfulfliip,  nor  in  general 
for  aay  - power  under  the  fhelter  of  which 
he  < may  at  once  fafely  unmafk  that  ambition 
with  which  we  might  fuppofe  him  to  have  been 
actuated ; or,  ifpwe  fuppofe  him  to  have  been 
( hitherto  free  from  any,  grow  infenflbly  corrupt. 
The  only  door  which  the  Conftitution  leaves 
open  to  his  ambition,  of  whatever  kind'  it 
may  be,  is  a place  in  the  administration  during 
the  pleafure  of  the  King.  If,  by  the,  conti- 
nuance of  his  fervices,  and  the  prefervation 
of  his  influence,  he  becomes  able  to  aim 
ftill  higher,  the  only  door  which  again  opens 
to  him,  is  that  of  the  Houfe  of  Lords. 

Kcs 

But  this  advance  of  the  favourite  of  the 
people  towards  the  eftablifhment  of  his  great- 
nefs,  is  at  the  fame  time  a great  hep  towards 
the  lofs  of  that  power  which  might  render 
him  cformidable. 

*> 

In  the  firfl;  place,  the  people  feeing  that 
he  , is  become  much  lefs  dependant  on  their 
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‘favour,  begin,  from  that  very  njbment,  to 
lefien  their  attachment  to  him.  Seeing  him 
moreover  » diftinguifhed  by  privileges  which 
are  the*  objedt  of  their  jealoufy,  I mean  their 
political  jealoufy,  *awd  member  of  a body, 
whofe  interefls  are  frequently  qppofite*  to 
theirs,  they  immediately  conclude,  that  thi^ 
great  and  new  dignity  cannot  have  been  ac- 
quired but  through  a fecrA  agreement  to 
betray  them.  Their  favourite,  thus  fuddenly 
transformed,  is  going,  they  entertain  no  doubt, 
to  adopt  a conduct  intirely  oppofite  to  that 
^rhich  Jiitherto  has  been  the  caufe  of  his  ad- 
vancement and  high  reputation-,  and  ih  the 
compals  of  a few  hours,  Gompleatly  - renounce, 
thofe  principles  which  he  has  fo  long  and  fo 
loudly  profefied.  In  this  certainly  the  people 
Are  miftaken ; but  yet  they  would  not  be  wrong, 
if  they  feared  that  a zeal  hitherto  fo  warm, 
fo  conftant,  I will  even  add,  • f<3  fincere, 
when  it  concurred  with  his  private  intereft, 
.would,  by  being  thenceforth  often  in  oppo- 
fition  to  it,  be  gradually  much  abated. * 

’ IsTor  is  this  all  j the  favourite  of  the  people 
does  ’not  even  find  in  his  new-acquired  $lig- 
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nity,  all  the  increafe  of  greatnefs  and  eclat, 
tljat  might  at  firfl  be  imagined.' 

Hitherto  he  was,  it  is  true,  only  a private 
individual;  but  then  he  ,yvas  the  objed:  in 

f ^ 

which  the  whole  Nation  interefled  th^mfelves ; 
his  adions'  and  difcourfes  were  fet  forth  in 

fi 

a*l  the  public  prints ; apd  he  every  where 
met  with  applaufe  and  acclamation. 

All  thefe  tokens  of  public  favour  are,  I 
know,  fometimes  acquired  very  lightly ; but 
they  never  lafl  long,  whatever  people  niay 
fay,  utilefs  real  fervices  are  performed.  Now, 
the  title  of  Benefador  of  the  Nation^  when 
deferved,  and  univejdally  bellowed,  is  certainly 
a very  fine  title,  and  which  does  nowife 
require  the  afliflance  of  outward  pomp  to  fet ' 
it  off.  Befides,  though  he  was  only  a Memf 
ber  of  the  inferior  body  .of  the  Legiflature, 
we  mud  obferve,  he  was  the  firfl;  and  the  word 
firji  is  always  a word  of  very  great  mo- 
ment. 

Bu$  now  that  he  is  made  a Lord,  all  his  great- 
nefs, which  hitherto  was  indeterminate,  bo- 

/ \ ( ( 

comes  defined. —By  granting  him  privileges  efla- 
( 
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blithed  and ‘fixed  by  known  laws,  lhat  uncer- 
tainty is  talker*,  from  his  luftre  which  is  fo 
precious  ill  thofe  things  which  depend  on 
imagination  ; and  his  price  falls,  juft  becaufe 
it  is  afcertained.  * 

Befides,  he  is  a Lord ; but  then  there  are  fe- 
veral  Men  who  poffefs  but  fmall  abilities,  aifd 
few  eftimable  qualifications,  who  alfo  are 
Lords : his  lot  is,  neverthelefs,  to  fit  among 
them  : the  law  places  him  exadtly  on  the  fame 
4eyel  with  them ; and  all  that  is  real  in  his 
g;reatnefs,  is  thus  loft  in  a crowd  of  digni- 
ties, Hereditary  * and  conventional. 

And  thefe  are  not  the  only  lofies  which 
the  favourite  of  the  people  has  to  fuifer.  In- 
dependantly  of  thofe  great  changes  which  he 
^defcries  at  a diftance,  he  feels  around  him 
alterations  no  lefs  vifible,  and  ftill  more 
gainful. 

Seated  formerly  in  the  Aftembly  of  the  Repre- 
fentatives  of  the  People,  his  talents  and  continual 
fuccefs  had  fo©n  raifed  him  above  the  l^vel  of 
his  fellow  Members  $ and,*  carried  on  by  the 
vivadity  aiid  warmth  of  the  public  favour,  thofe 
who  might  have  been  tempted  to  fej  up  as 
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his  competitors,  were  reduced  to-  filence,  or 
even  became  his  fupporters.  „ t' 

Admitted  now  into  an  Affembly  of  perfons 
inverted  with  a perpetual  and  hereditary  title, 
he  finds  Men  hitherto  f'his  fuperior^, — Men 
who’ fee  with  a jealous  eye  the  fuperior  talents 
of > the  homo  novus ; and  who  are  firmly  refolved,  ‘ 
that  after  having  been  the  leading  Man  in  the 
Houfe  of  Commons,  he  fhall  not  be  the 

( 

firrt  in  theirs. 

In  a word,  «the  fuccertes  of  the  favourite  «of 
the  people  were  brilliant,  and  even  formidable  ^ 
but  the  Conrtitution,  in . the  very  reward, 
it  prepares  for  him,  makes  him  find  a kind  of 
Ortracifm.  His  advances  were  fudden,  and  his 
courfe  rapid  ; he  was,  if  you  pleafe,  like  a « 
torrent  ready  to  bear  down  every  thing  before 
it ; but  then  this  torrent  is  compelled,  by  the 
general  arrangement  of  things,  finally  to  throw 
itfelf  into  a vart  refervoir,  where  it  mingles, 
and  lofes  its  direction  and  force. 

I know  it  may  be  faid,  that,  in  order  to 
avoid  the  fatal  rte£  which  is  to  deprive  him 
of  fo  many  advantages,  the  favourfte  of  the 
people  (ought  to  refufe  the  new  dignity  which 
is  offered  to  him;  and  wait  for  more  important 
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' fuccelfes  from  his  eloquence  in  the  Houfe  of 
Commons,  and  his  influence  over  the  people. 

But  thofe  who  give  him  this  counfel,  have 
not  fufficiently  examined  it.  Without  doubt, 
there  are  Men  in  Eif^land,  who  in  their  pre- 
fent  purfuit  of  a project  which. they  think 
eflential  to  the  public  good,  would  be  capable 
of  refufing  for  a while  a place  which  would 
deprive  their  virtue  of  opportunities  of  exert- 
ing itfelf,  or  might  more  or  lefs  endanger 
it.  But  \yoe  to  him  who  would  perflfl:  in 
fuch  a refufal,  with,  any  pernicious  defign ! 
dnd  who,  in  a-*  Government  where  liberty  is 
eftablilhed  on  fo  folid  and  extenflve  a balls, 
would  * make  fhe  people  believe  that'  their  fate 
depends  on  the  perfevering  virtue  of  a Angle 
Citizen.  His  ambitious  views,  being  at  laft 
difcovered,  (nor  could  it  be  long  before  they 
were  fo)  his  obAinate  refolution  to  move  out 
of  the  ordinary  Courfe  of  things,  /would  in- 
dicate aims,  on  his  part,  of  fuch  an  extra- 
ordinary nature,  that  all  Men  whatever,  who 
have  any  regard  for  their  Country,  Vould 
inftantly  rife  up  from  all  parts  to  oppofe  him ; 
and  he  mlift  fall,  overwhelmed  with  fo  much 

B b ^ 

s J 

o * 


( 


i88  THE  CONSTITUTION 

ridicule,  tkat  it  would  be  better,  for  him  to 
fall  from  the  Tarpeian  rock.  ( a ) 

c ‘ 

In  fine,  even  though  we  were  to  fuppofe, 
that  the  new  Lord  might,  after  his  exalta- 
tion, have  preferved  all  chis  intereft  with  the 
, people,  or,  what  would  be  no  lefs  difficult, 
that  any.  Lord  whatever  could,  by  dint  of  his 
wealth  and  high  birth,  rival  the  fplendor  of 
the  Crown  itfelV,  all  thefe  advantages,  how 
great  foever  we  may  fuppofe  them,  as  they 
< would  not  be  able  of  themfelves  tq  confer  op 

t . r 

him  the  leafl  executive  authority,  mull  for 
ever  remain  mere  ffiowy  unfubftantial  advan- 
tages. Finding  all  the  adtive  powers  in  the 
State  confined  in  'that  very  'feat  of  power, 
which  we  fuppofe  him  inclined  to  attack, 

(« ) The  Reader  will  perhaps  objedt,  that  no  Man  in  Eng- 
land can  poflibly  entertain  fuch  views  as  thofe  I have  fuppofed 
here : this  is  precifely  what  I intended  to  prove.  The  elFen- 
tial  advantage  of  the  Englifh  Government  above  all  thofe  that 
have  been  called  freey  and  which  in  fa£t  were  but  apparently 
fo,  is,  that  no  perfon  in  England  can  entertain  fo  much  as 
a thought  of  his  ever  rifing  to  the  level  of  the  Power 
charged  with  the  execution  of  the  Laws.  All  Men  in  the 
State,  whatever  may  be  their  fank,  wealth,  or  influence,  are 
thoroughly  convinced,  tLatthey  fhall  (in  reality  as  well  as  in 
name)  continue  for  ever  to  be  Subjects ; and  are  thu?  com- 
pelled really  to  love,  to  defend,  and  to  promote  thofe  laws 
which  fe^ure  the  liberty  of  the  Subject.  This  obfervation 
will  be  more  amply  inlifted  upon  afterwards. 


( 


( 


OF  ENGLAND.  i$9 

'and  there  fecured  by  the  raoft  formidable  pro-7 
vifions,  his  .influence  muft  always  evaporate 
in  ineffectual  words  ; and  after  having  advanced 
himfelfy  as  we  fuppofe,  to  the  very  foot  of  the 
Throne,  finding  no  ^branch  of  ihdependant 
power  which  he  might  appropriate  to.himfelf, 
and  thus  give  at  laff  a reality  to  his  political 
importance,  he  would  loon  fee  it,  however 
great  it  might  have  at  firft  appeared,  decline 
and  die  away. 

God  forbid,  however,  that  I fhould  mean 
* » * 

that  the  people  of  England  are  To  fatally  tied 
down  ,to  inadtion,  by  the  nature  of  their 
Government,  that  they  cannot,  in  times  of 
oppreflion,  finds  means  of  appointing  a Leader. 
No  ; I only  meant  to  fay,  that  the  laws  of  Eng- 
land  open  no  door  to  thofe  accumulations  of 
power,  which  have  been  the  ruin  of  fo  many 
Republics:  that  they  offer  to  the  ambitious  no 
poflible  means  of  taking  advantage  of  the  inad- 
vertence, or  even  the  gratitude,  of  the  People, 
.to  make  themfelves  their  Tyrants  : and  that  the 
public  power,  of  which  the  King  has  beerij  made 
the  exclufive  depofltary,  mtfff  remain  unfhaken- 
in  iiis  hands,  as  long  as  things  continue  to  keep 
in  their  legal  order,  which,  it  may  be  obferved. 
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-is  a mol?-  ftrong  inducement  tp  him  con- 
stantly to  endeavour  to  maintain  it.  ( a ) 

—I  ■ ■ 1 ■ 1 ■ ■ ■ n.  1 i ■ ■ 1 ■ 1, 

(. 

(a)  There  are  feveral  events,  in  the  Englifh  Hiftory, 
which  putin  a very  ftrong light  this  idea  of  the  liability  which 
the  power  of  a Crowi\  can  givq'to'a  State. 

The  fxrft  is  the  facility  with  which  the  grfcat  Duke  of 
Marlborough,,  and  his  party  at  home,  were  removed  from 
their  feveral  employments.  Hannibal,  in  circumftances  nearly 
limilar,  had  continued  the  war,  againft  the  will  of  the  Senate 
of  Carthage  : Caefar  had  done  the  fame  in  Gaul ; and  when  at 
Jaft  his  commiffion'  was  exprefsly  required  from  him,  he 
inarched  his  army  to  Rome,  and  eftablifhed  a military  def- 
potifm.-  But  the  Duke,  though  furrounded,  as  well  as  thofe 
Generals,  by  a vi&orious  army,  and  by  Allies  in  conjqnc.- 
tion  with  whom  Re  had  carried  on  fuch  a fuccefsful  war,  did 
not  even  hefitafe  to  deliver  up  his  commiffion.  He  knew  th^t 
all  his  foldiers  were  infuperably  prepofleffed  in  favour  of 
that  Power  againft  which  he  muft  have  revolted  :'he  knew 
that  the  fame  prepofleffions  were  deeply  j-ooted  in  the  minds 
Of  the  whole  Nation,  and  that  every  thing  among  them  con- 
curred to  fupport  that  fame  Power : he  knew  that  the  very 
natur’e  of  the  claims  he  muft  then  have  fefc  up,  would  in- 
ftantly  have  made  all  his  Officers  and  Captains  turn  them, 
felves  againft  him,  and,  in  fliort,  that  in  an  enterprize  of  that 
nature,  the  arm  of  the  fea  he  had  to  repafs,  was  the  fmalleft 
of  the  obftacles  he  would  have  to  encounter. 

The  other  event  I fhall  mention  here,  is  that  of  the  Revo- 
lution of  1689.  If  the  fplendour  and  long  eftabliflied  power 
of  a Crown  had  net  beforehand  prevented  the  people  from 
accuftoming  themfelves  to  fix  their  eyes  on  fome  particular ' 
Citizens^  and  in  general  had  not  prevented  all  Men  in  the 
State  from  attaining  any^confiderable  degree  of  power  and 
greatnefs,  the  expulfion  of  James  might  have  been  fcVUw^d 
fcy  events  fimilar  to  thofe  which  took  place  at  Rome  after 
the'death  ^f  Caefar.  __  ' CHAP- 
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CHAPTER  II. 

<Tbe  Subject  concluded. — 'The  Executive  power  is 
more  eafily  confined  when  it  is  one. 


ONE  other  great  advantage,  and  which 
one  would  not  at  firft  expeCt,  in  this 
unity  of  the  public  power  in  England,’ — in 
this*  union,  and,  if  I may  fo  exp  refs  myfelf, 
in  this  coacervation,  of  all  the  branches  of 


the  Executive  authority,  is  the  greater  facility 
it  affords  of  retraining  it. 


In  thofe  States  where  the  execution  of  the 
laws  is  intruded  to  feveral  different  hands, 
and  to  each  with  different  titles  and  prero- 
gatives, fuch  divifion,  and  the  changeablenefs 
of  meafures  which  muft  be  the  gonfequence 
of  it,  conftantly  hide  the  true  caufe  of  the 
evils  of  the  State;  and  in  the  endlefs  fluctua- 
tion of  things,  no  political  principles  have 
time  to  fettle  among  the  people,  and  public 
misfortunes  v happen,  without  ever  leaving 
behind  them  any  ufeful  leffon.  0 * 
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c c 

Sometimes  military  Tribunes,  and  at  others, 

Confuls,  bear  an  abfolute  fwav ; — fometimes 
• • * # 
Patricians  ufurp  every  thing,  and  at  others, 

thofe  who  then  are  called  Nobles ; (a) — fome- 
times the  people  are  dppreffed  by  Decemvirs, 
and  at  others,  by  Dictators. 

C c 

*T  Tyranny,  in  fuch  States,  does  not  always'  * 
beat  down  the  fences  that  are  fet  around  it  5 
but  it  leaps  over  them.  When  men  think  it 
confined  to  one  place,  it  Harts  up  again  in 
another ; — -it^does  not  mock  the  efforts  of-  the 
People  becaufe  it  is  invincible,  but  becaufe  it 
is  unknown ; — feized  by  the  arm  ol’  a Her- 
cules, itefcapes  with  the  changes  of  a Proteus. 

o O ^ c 

But  the  indivifibility  of  the  Public  power  in 
England,  has  conftantly  kept  the  views  and 
efforts  of  the  People  direded  to  one  and  the 
fame  objed ; and  the  permanence  of  that  Power 


(a)  The  capacity  of  being  admitted  to  all  places  of  public 
truft,  at  laft  gained  by  the  Plebeians,  having  rendered  vain 
the  old  diftinftion  between  them  and  the  Patricians,  a coali- 
tion ,vas  then  effefted  between  the  great  Plebeians,  or  Com- 
moners, who  got  int<i  thofe  places,  and  the  ancient  Patri- 
cians : thence  a new  Clafs  of  Men  arofe,  who  ww  called 
Nobiles  and  Nobilitas.  Thefe  are  the  words  by  which  Livy, 
after  that  period,  conftantly  diftinguifhes  thofe  Men  and  fa- 
milies who  were  at  the  head  of  the  State. 
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has  alfo  given  a permanence  and  a Regularity 
to  the  precautions  they  have  taken  to  re- 

’ Strain  it.  .» 

1 

Constantly  turned  towards  that  ancient  for- 
trefs,  the  Royal  power,  ®they  have  made  it,  for 
feven  centuries,  the  objedt  of  their  fear  ; 

* w 

t »with  a watchful  jealoufy  they  have  considered* 
all  its  parts — -they  have  obferved  all  its  out- 
lets— they  have  even  pierced  “the  earth  to 
explore  its  fecret  avenues,  and  Subterraneous 
works.  , 

r • ■ > 

United  in  their  vie'Cvs  by  the  greatnefs  of 

thp  danger,  they  regularly  formed  their  attacks. 
They  established ^their  works,  firSt  at  a distance; 
then  brought  them  fucceffively  nearer : and, 
in  Short,  raifed  none  but  what  ferved  afterwards 

as  a foundation  or  fupport  to  others. 

• > 

After  Magna  Charta  was  established,  forty 
fucceffive  confirmations  Strengthened  it.  The 
Adt  called  the  Petition  of  Right , and  that 
palled  in  the  Sixteenth  year  of  Charles  the  FirSt, 
afterwards  followed:  fome  years  after,  the,  JJa- 
beas  Corpus  Adt  was  established  ; and  the  Bill  of 
Rights*mad^  at  length  its  appearance.  In  fine, 
whatever  the  circumstances  may  have  been,  they 


o 
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' always  bud,  in  their  efforts,  that  ineffimable 
advantage  of  knowing  with  certainty  the  general 
leat  of  the  evils  they  had  to  defend  them-  ' 
felves  againft ; and  each  calamity,  each  par- 
ticular eruption,  by  *-;s 1 pointing  out  fome 
weak  place,  has  ever  gained  a new  bulwark 
t6  liberty. 

To  fay  all  in  three  words,  the  Executive 
power  in  England  is  formidable ; but  then  it 

c 

is  for  ever  the  fame : its  refources  are  vaft, 
but  their  nature  is  at  length  krjpwn  : it  has 
been  made  the  indivifible  and  unalienable  at- 
tribute of  one  perfon  alone;  but  ithen  all 
others,  of  whatever  rank  or  degree,  become 
■ really  intereffed  tb  confine  it.  {a)  * * 


(a)  This  laft  advantage  of  the  greatnefs  and  indivifibility 
of  the  Executive  power,  viz.  the  obligation  it  lays  upon  t.ie 
greateftMen  in  the  State,  fmcerely  to  unite  in  a common  caufe 
with  the  people,  will  be  more  amply  difcuffed  hereafter, 
when  a more  particular  comparilon  between  the  Englifh 
Government  and  the  Republican  form,  fhall  be  offered  to 


the  Reader. 

0 

- ■ “ 

0 

( 

c 
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’ CHAP.  III.  • 

J 

0 

A fecond  'Peculiarity. — Phe  Divifion  of  'the  Pe- 
gifative  Power.  ■» 

> 

THE  fecond  peculiarity  which  England, 

as  an  undivided  State  and  a free  State, 

> 

exhibits  in  its  Conftitution,  is  the  divifion  of 
♦ its  Legiflatuj-e.  But,  in  order  to  make  the 
reader  more  fenfible  of.  the  advantages  of  this 
divifion, it  is  neceffary  to  defire  him  to  attend 

4 * 

to  the  following  confiderations. 

~ j * ' » > » 

It  is,  without  doubt,  abfolutely  neceffary, 
for  fecuring  the  Conflitution  of  a State,  to 
reflrain  the  Executive  power ; but  it  is  ftill 
more  neceffary  to  reftrain  the  Legiflative. 
What  the  former  can  only  do  by  fucceffive 
fteps  (I  mean  fubvert  the.  laws)  and  through  a 
longer  or  fhorter  train  of  enterprizes,  the  latter 
.does  in  a moment.  As  its  will  alone  can  give 
being  to  the  laws,  its  wilj  alone  can  alfo 
anrtih^ate  them  : and,  if  I may  be  permitted 
the  exprefiion, — the  Legiflative  power  can. 

, ' C c 2 ^ 


> 
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change  the  Constitution,  as  God  created  the 
light. 

C,  ^ ( r t I 

Iii  order  therefore  to  infure  Stability  to  the 

c 

Conftitution  of  a State,  it  is  indiftpenfably 
neceflary  to  reftrain  tk'j  Legiflative  authority. 
But  here  we  muft  obferve  a difference  between 
rthe  Legiftative  and  the  Executive  powers  : the, 
latter  may  be  confined,  and  even  is  the  more 
eafily  fo,  wbfen  undivided : the  Legiflative,  • 
on  the  contrary,  in  order  to  its  being  re- 
ftrained,  fhould  abfolutely  be  divided.  For, 
whatever  laws  it  may  make  for  reftraining 
itfelf,  they  never  can  be,  relatively  to  it,  &hy 
thing  more  than  Ample  refolutions  : — as  thofe 
bars  which  it  might  ere£t  to  flop  its  ow  n mo- 
tions, muft  then  be  within  it,  and  reft  upon 
it,  they  can  be  no  bars.  In  a word,  the  fame 
kind  of  impoflibility  is  found,  to  fix  the  Le- 
giflative power,  when  it  is  one , which  Ar- 
chimedes objected  againft  his  moving  the 
Earth. 

And  fuch  a divifion  of  the  Legiflature  not 
only  renders  it  poflible  for  it  to  be  reftrained, 
fince  each  of  thofe  parts,  into  which  it  is 

divided,  can  then  ferve  as  a bar  to  the  mo- 

c. 
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tions  of  the  others ; but  it  even  - makes  it  to 
be  actually,  retrained.  If  it  has  been  divided 
into  two  parts,  it  is  probable  that  they  will 
not  in  all  cafes  unite,  either  for  doing , or  for 
undoing : — if  it  Las0  been  divided  into  three 
parts,  the  chance  that  no  changes  will  be 
made,  is  thereby  greatly  increafed.  ? 

Nay  more ; as  a kind  of  point  of  honour 
will  naturally  take  place  between  thofe  dif- 
ferent parts  of  the  Legiflature,  they  will  thus’ 
be  led  to  make  to  each  other  only  fuch  pro- 
portions as  will  at  lead:  be  plaufible ; and 
all  v?ry  prejudicial  changes  will  thus  be  pre- 
vented, as  it  were,  before  their  birth.  ’ 

if  the  Legillative  and  Executive  powers  differ 
fo  greatly  with  regard  to  the  neceflity  of 
their  being  divided  in  order  to  their  being 
retrained,  they  differ  no  lefs  with  regard  to 
the  other  conferences  ariffng  from  fuch  di- 
vilion.  ’ . 

The  diviffon  of  the  Executive  power  ne- 
ceffarily  introduces  actual  oppoff tions,  even 
violent  ones,  between  thf£  different  parts  into 
whifeh  it,  has  been  divided  j and  that  part 

which  in  the  iffue  fucceeds  to  abforb,'  and 

> 


> 
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f 

unite  in  itfe^f,  all  the  others,  immediately  fets  c 
itfelf  above  the  laws.  But  thofe  .oppohtions 
which  take  place,  and  which  the  public  good 
requires  fhould  take  place,  between  the  different 
parts  of  the  Legiflature,  (ljiever  are  any  thing 
moref  than  oppohtions  between  contrary  opi- 
nionr  and  intentions ; • all  is  tranfadted  in 
the  regions  of  the  underdanding ; and  the 
only  contention  t,hat  arifes  is  wholly  carried  on 
.with  thofe  inoffenhve  weapons,  aflents  and 
diffents,  ayes  and  noes. 

c ( i < 

Befides,  when  one  of  thofe  parts  of  the  Le- 
giflature  is  fo  fuccefsful  as  to  engage  the  cithers <v 
to  adopt  its  propohtion,  the  refult  is,  that  a law 
ta,kes  place.,  which  has^  in  it  a great  probability 
of  being  good  : — when  it  comes  to  be  defeated, 
and  fees  its  propofition  fall,  the  word:  that 
can  refult  from  it  is,  that  a law  is  not  made  c* 
at  that  time } and  the  lofs  which  the  State 
differs  thereby,  reaches  no  farther  than  the 
temporary  fetting  afide  of  fome  more  or  lefs 
ufeful  fpeculation. 

In  a Word,  the  refult  of  a divilion  of  the  Ex- 
ecutive power,  is  either  a more  or  lefs  fpeedy 
edablidiment  of  the  right  of  the  JlrongeJty  or 

( 

t < 
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a continued  ftate  of  war  : ( a ) — that  of  a divi- 
fion  of  the' Legiflative  power,  is  either  truth, 
or  general  tranquillity. 

The  following  maxim  will  therefore  be 

Q * 

admitted.  That  the  laws  of  a State  may  be  per- 
manent, it  is  requifite-that  the  Legiflative  po,wer 
, 1 fhould  be  divided  : — that  they  may  have  weight, 
and  continue  in  force,  it  is  neceffary  that  the 
Executive  power  fhould  be  one.  , 

If  the  reader  conceived  any  doubt  as  to  the 
truth  of  the  above  obfervations';  he  need  only 
raft  his  eyes  on  the  hiftory  of  the  proceedings 

f * 

of  the  Englifh  Legiflature  down  to  our  times, 
to  find  a proof  of  them.  He  would  be 
furprifed  to  fee  how  little  variation  there  has 
been  in  the  laws  of  this  country,  efpecially 
in  the  whole  courfe  of  the  lafl  century, 
though,  it  is  moft  important  to  obferve,  the 


(a)  Every  one  knows  the  frequent  hoftilities  that  took 
. place  between  the  Roman  Senate  and  the  Tribunes.  Ia 
Sweden  there  have  been  continual  contentions  between  the 
King  and  the  Senate,  in  which  they  have  overpowered  each 
other,  by  turns.  And  in  England*)  when  the  Executive 
power;  became  double,  by  the  King  allowing  the  Parlia-r 
ment  tp  have  a perpetual  and  independant  exigence,  a $ivil 
war  immediately  followed.  j 
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Legiflature  has  been,  as  it  were,  in  a continual 
ftat;e  of  adlion,  and,  no  difpaffionate  Man  will 
deny,  has  continually  promoted  the  public  good. 
Nay,  if  we  except  the  Adi  palled  under  Wil- 
liam  III.  by  which  it  h£d  been  enadled,  that 
Parliaments  Ihould  fit  no  longer  than  three 
ye^.rs,  and  which  was  repealed  by  a fubfequent 
Adi,  under  George  I.  which  allowed  them  to  fit 
for  feven  years,  ''we  lhall  not  find  that  any 

C 

law,  which  can  really  be  called  Conflitutional, 

and  which  has  been  enadled  fince  the  Rellora- 

( f ( < 

tion,  has  been  changed  afterwards. 

No;w,  if  we  compare  fuch  a conllanc^  with 
the  continual  fubverfions  of  the  legiflations  of 
ibme  ancient  Republics,  with  the  imprudence 
of  fome  of  the  laws  palled  in  their  alfem- 
blies,  ( a ) and  with  the  Hill  greater  inconfi- 
deratenefs  with  which  they  fometimes  repealed 
the  moll  falutary  laws,  as  it  were,  the  day 
after  they  had  been  enadled, — if  we  call  to 
mind  the  extraordinary  means  to  which  the 


( a ) The  Athenians,  cmong  other  laws,  had  enadled  one 
to  forbid  applying  a certain  part  of  the  public  revenues  to  ahy 
othej*  ufe,  but  to  the  expences  of  the  Theatres  and  public 
Shows.  ( 

f i 
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Legislature  of  thofe  Republics,  at  *times  fen- 
fible  how  its  very  power  was  prejudicial  to 
the  State,  * was  obliged  to  have  recourfe,  in 
order,  if  poffible,  to  tie  its  own  hapds,  (a)  we 
Shall  rerpain  convinced  of  the  great  advantages 
which  attend  the  constitution  of  the  Englilli 
» Legislature.  (^)  * ^ 

Nor  has  this  divifion  of  the  Englilli  Legifla- 
ture'tieen  attended  (which  is  indeed  a very  for- 
tunate circumflance)  by  any  adtual  divifion  of 
the  Nation : each  constituent  part  of  it  pof- 
leffes  Strength  Sufficient  to  infure  refpedt  to  its 
rpfolutions,  yet*  no  real  divifion  has  been 


( a ) In  fome  ancient  Republics,  when  the  Legiflature 
. wilhed  to  render  a certain  law  permanent,  and  at  the  fame 

time  miftruftcd  their  own  future  wifdom,  they  added  a claufe 
t£>  it.,  which  made  it  death  to  propofc  the  revocation  of  it. 
Thofe  who  afterwards  thought  fuch  revocation  neceflary  to 
the  public  welfare,  relying  on  the  mercy  of  the  People,  ap- 
peared in  the  public  Affembly  with  a halter  about  their 
necks. 

(b)  We  fhall  fee  in  the  fequel,  that  the  true  caufe  of  the 
equability  and  wifdom  of  the  operations  of  the  Engl ilh  Le- 
giflature, is  the  oppofltion  that  happily  takes  place  between 
the  different  views  and  intercfts  of  the  feveral  bodies  that 
ccmpofe  it)  a confideration  this,  without  which  all  political 
inquiries  are  ,io  more  than  airy  fpeculations,  and  which  is 
the  only  one  that  can  lead  to  any  ufeful  practical  concluflons. 

Dd' 
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made  of  the  forces  of  the  State.  Only,  a 
greater  proportional  fhare  of  .all  that  may 
attradt  the  reverence  of  the  people^  has  been 
allotted  to  thofe  parts  of  the  Legiilature,  which 
could  not  poffefs  their  cbhfidence,  but  in  a lefs 
degree  than  the  others  j and  the  inequalities  in 
|>k)int  of  real  ftrength  between  them,  have  been 

made  up  by  the  magic  of  dignity. 

<./  ■ ■ 

Thus  the  King,  who  alone  forms  one  part 
of  tho  Legiilature,  has  on  his  fide  the  ma- 
jeffcy  of  the  kingly  title : the  two  Houfea 

are,  in  appearance,  no"  more  than  Councils 
intirejy  dependant  on  him  ; they  are  bound  to 
follow  his  perfon ; they  only  meet,  as  it  feems, 
to  advife  him  ; and  never  addrefs  him  but  in  the 
moll  folemn,  and  refpedtful  manner.  (#) 


(a)  It  is  for  want  of  having  duly  confidered  this  fubjedf, 
that  Mr.  Roufleau  exclaims,  fomewhere,  againft  thofe  who, 
when  they  fpeak  of  the  General  Eftates  of  France,  “ dare 
“ call  the  people,  the  third  Eftate.”  At  Rome,  where  all 
the  order  we  mention  here  was  inverted; — where  the  fafces 
were  laid  down  at  the  feet  of  the  People ; — and  where  the  Tri- 
bunes, whofe  fun&ion,  like  that  of  the  King  of  England, 
was  to  oppofe  the  eftaMilhment  of  new  laws,  were  only  a 
fubordinate  kind  of  Magiftracy,  many  diforders  followed. 
In  jSweden,  and  in  Scotland,  (before  the  union)  faults 
of  another  kind  prevailed : in  the  former  kingdom,  for 
inftance,  an  overgrown  body  of  two  thoufand  Nobles  fre- 
quently over-ruled  both  King  and  People^ 
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*>  But  as-  the  Nobles,  who  form  „the  feeon-d 
order  of  the  Legillature,  bear,  both  in  point 
of  real  weight  and  numbers,  no  proportion 
to  the  hody  of  the  People,  they  have  received 
as  a compenfation,*  the  advantage  of  perlbna! 
honours)  and  of  an  hereditary  title.  ( a ) 

Befides,  the  eftablifhed  ceremonial  giv&s  to 
their  Affembly  a great  pre-eminence  over  that 
of  the  Reprefentatives  of  th"*  People.  They 
are  the  upper  Houfe,  and  thefe  ate  the  lower  5 
Houfe.  They  are  in  a more  efpecial  manner 
confidered  as  the  King’s  Council,  and  it  is 
in  thj  place  where  they  alienable  that  his 
Throne  is  placed. 

When  the  King  comes  fo  the  Parliament,  the 
Commons  are  fent  for,  and  make  their  appear- 
ance at  the  bar  of  the  Houfe  of  Lords.  It 
is  moreover  before  the  Lords,  as  before  their 
Judges,  that  the  Commons  bring  their  ito<- 
peachments.  When,  after  paffing  a bill  in 
their  own  Houfe,  they  fend  it  to  the  Lords, 

(a)  The  Lords  have,  among  other  perfonal  privileges,  that 
of  being  free  from  arreft  in  civil  natters ; they  may  demand 
an  audience  from  the  King ; when  they  fit  in  judgment,  they 
do  not  give  their  verdict  upon  their  oath,  but  upor^  their 
honour,  &c. 

Dd  z 
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to  delire  their  concurrence,  they  always  order  ° 
a number  of  their  own  Members  to  accompany 
it ; ( a ) whereas  the  Lords  fend  'dgwn  their 
bills  to  them,  only  by  fome  of  the  A'ffiftants 
of  their  Houfe.  (/?)  Wlgen  the  nature  of  the 
alterations  which  one  of  the  two  Houfes  de- 
firet,  to  make  in  a bill  fent  to  it  by  the  other,  , 
renders  a conference  between  them  neceifary, 
the  Deputies  of/  the  Commons,  to  the  Com- 
mittee which  is  then  formed  of  Members  of 
both  Houfes,  are  to  remain  uncovered.  Laftly, 

. . 41  o * 

thofe  bills  which  (in  which  ever  of  the  two 
Houfes  they  have  originated)  have  been  agreed 
to  by  both,  muft  be  depoiited  in  the  Houfe 
of  Lords,  there  to  remain  till  the  Royal  plea- 
fure  is  known. 


Befides,  the  Lords  are  Members  of  the  Legif- 
lature  by  virtue  of  a right  inherent  to  their  per- 


(<?)  The  Speaker  of  the  Houfe  of  Lords  muft  come  down 
from  his  wool  pack  to  receive  the  bills  which  the  Members 
of  the  Commons  bring  to  their  Houfe. 


(b)  The  twelve  Judges,  and  the  Matters  of  Chancery. 
There  is  alfo  a ceremonial  eftablifhed  with  regard  to  the 
manner,  and  marks  of  refpect,  with  which  thofe  two  of 
them,  who  are  fent  with  a bill  to  the  Commons,  are  to 
deli, vet  it. 
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•Tons,  and  they  are  fuppofed  to  fit  in  Parliament 
on  their  own  account,  and  for  the  fupport  of 
•*  their  ownj  i-ntereds.  In  confequence  of  this 
they  have  the  privilege  of  giving  their  votes  by 
proxies ; [a)  and,  wl?en#any  of  them  dident  from 
the  refolutions  of  their  Houfe,  they  may  enter 
a proteft  againd  them,  > containing  the  reafsns 
of  their  dident.  In  a word,  this  part  of  the 
Legidature,  being  dedined  frequently  to  balance 
the  power  of  the  people,  what  it*  could  not  , 
receive  in  real  drength,  it  has  received  in  out- 
ward fplendor  and  greatnefs ; fo  ihat,  when  it 

i 

tdnnot^  refill  by,  its  weight,  it  overawes  by 
its  bulk. 

In  1 fine,  as  ’ thofe  various  prerogatives  by 
which  the  component  parts  of  the  Legidature 
are  thus  made  to  balance  each  other,  are  all 
intimately  connected  with  the  State,  and  flourish 
and  fade  away  according  to  the  vicidltudes 
of  public  profperity  and  adverdty,  3 whatever 
particular  oppofitions  may  take  place  among 
thofe  parts,  there  never  can  arife  any,  when 

o 

The  Commons  have  not  that  privilege,  becaufe  they 
are  thernfelves  1 proxies  for  the  People. — See  Coke’s  Inft.  iv. 
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.the  general  Welfare  is  really  , in  queftion.1. 
And  when,  to  refolve  the  doubts  that  may 
avife  in  political  Speculations  of  this  kind,  0 
we  call  our  eyes  on  the  debates  of  -the  two 
Houfes  for  a long  Succ^/lkm  of  years,  and  fee 
the  nature  of  the  laws  which  have  been  pro- 
posed, both  thofe  which  have  pafled,  and  thofe, 
which  have  been  rejected,  as  well  as  of  the 
arguments  that,  have  been  urged  on  both  fides, 
t we  fhall  remain  convinced  of  the  goodnefs  of 
the  principles  on  which  the  Englilh  Legis- 
lature is  formed. 


o 
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CHAPTER  IV. 

%> 


A third  Advantage  peculiar  to  the  • Engjifh 
Government.  'The  Power  of  propofng  Laws, 
lodged  in  the  Hands  of  the  People. 

A Third  circumftance  wh/th  I propofe  to 
ffiow  to  be  peculiar  to  the  Englifh 
Government,  is  the  manner  in  which  the 
offices  of  the  three  component  parts  of  the 
Legiflathre  have  * been  divided  among  them, 
and  regulated. 

* ' g 9 . 

If  the  Reader  will  be  pleafed  to  obferve, 
•he  will  find,  that  in  moft  of  the  ancient 
free  States,  the  fhare  of  the  People  in  the 

0 

bufinefs  of  Legiflation,  was  to  approve,  or 
rejedl,  the  proportions  which  were  ^ made  to 
them,  and  to  give  the  final  fau£ti6n  to  the 
laws.  The  fun&ion  of  thofe  perfons,  or  in 
general  thofe  Bodies,  who  were  intruded  with 
the  Executive  power,  was  to#prepare  and  frame 
the  '-Laws,  and  then  to  propofe  them  to  the 
People : and,  in  a word,  they  poffeffed  that 
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branch  of°the  Legillative  power  v^hich  may  be 
called  the  initiative , that  is,  the  prerogative  of 
putting  that  power  in  adion.  ( a ) < 

This  initiative , or  executive  right  of  pro- 
poflng,  oin  Legiflative  affemblies,  exclulively 

f 

attributed  to  the  Magiflrates,  is  indeed  very 
lifeful,  and  perhaps  even  neceffary,  in  States 
of  a republican  form,  for  giving  a permanence 
to  the  laws,  as  well  as  for  preventing  the 


( a ) This  power  of  previoufly  confidering*  and  approVirfg 
fuch  laws  as  were  afferwards  to'be  propounded  to  the  People, 
was,  in  the  firft  times  of  the  Roman* Republic,  ponftan6y 
exercifed  by  the  Senate  : laws  were  made,  Populi  jujfiu , 'ex 
auftoritate  Senatus.  Even  in  cafes  of  eledtions,  the  previous 
approbation',  and  auftoritas  of  the  Senate,  with  regard  to 
thofe  perfons  who  were  offered  to  the  fuffragesof  the  People, 
was  required.  Turn  enim  non  ge^ebat  is  magijlratum  qui  cepe-1 
rat , ft  Patres  audlores  non  erant  fiatii.  Cic.  pr.  Planeio,  3. 

At  Venice  the  Senate  alfo  exercifes  a power  of  the  fame 
kind,  with  regard  to  the  Grand  Connelly  or  Affembly  of  the 
Nobles.  In  the  canton  of  Bern,  all  propofitions  muff  be 
difeuffed  in  the  little  Council,  which  is  compofed  of  twenty- 
feven  Members,  before  they  are  laid  before  the  Council  of 
the  two  bundredy  in  whom  refides  the  fovereignty  of  the 
whole  Canton.  And  in  Geneva,  the  law  is,  cc  that  nothing 
<c  {hall  be  treated  in  the  General  Councily  or  Affembly  of  the 
“ Citizens,  which  has  (rot  been  previoufly  treated  and  ap- 
“ proved  in  the  Council  of  the  tivo  hundred ; an^  that 
“ nothing  {hall  be  treated  in  the  two  hundred^ which  has  not 
been  previoufly  treated  and  approved  in'the  Council  of  the 
“ t wenty -five," 


dil'orders  and*  Struggles  for  power,  we  have 
mentioned  before  j but  upon  examination  wp 
Shall  find  this  expedient  attended  with  incon- 
veniences no  lefs  than  the  evils  i$  is  meant 

* 

to  remedy.  • 

Thofe  Magistrates,  or  . Bodies,  at  fi'rft  indeed 
’apply  frequently  to  the  Legiflature  for  obtain-* 
ing  fuch  branches  of  power  as  they  dare  not 
of  themfelves  affume,  or  for  removing  fuch 
obfiacles  to  their  growing  authority  as  'they 
do  not  yet  think  it  fafe  for  them  .peremptorily 
to  fet  afide.  But  whfcn  their*  authority  has 
at;  laSl  ’gained  a’  fufficient  degree  of  extent 
and  liability,  as  farther  manifestations  of 
the  will  of  the  Legislative  power  could ' 
then  only  create  obstructions  to  the  exercife 
of  it,  they  begin  to  coniider  this  Legislative 
power  as  an  enemy  whom  they  muft  take 
great  care  never  to  roufe.  They  confequently 
convene  the  Affembly  as  feldoin  as  they  can. 
(When  they  do  it,  they  carefully  avoid  pro- 
.p'ofing  any  thing  favourable  to  public  liberty. 
Soon  they  even  intirely  ceafe  to  convene  the 
Aflembly  at  all ; and  the  People,  after  thus 
lofing  the  power  of  legally  averting  thair, 

' E ? f 


eights,  £.re  expofed  to  that  which  is  the 
hig'heft  degfee  of  political  rutin,  the  lofs  of 
even-  the  remembrance  of  them,  dnlefs  fome 
mdirefc  means  are  found,  by  which  they 
may  from  time  to  time  give  life^  to  their 
dormant  privileges  : means  which  may  be 

(found,  and  fucceed  pretty  well  in  fmall  States, 
where  provifions  can  more  eafily  be  made  to 
anfwer  their  intended  ends ; but  in  States  of 

*'  ’ ‘ v-,  0 

any  confiderable  extent,  have  always  been 
found,  in  the  event,  to  give  rife  <•  to  difoi^d^'S 
of  the  fame  kind  with  trhofe  which  were  at  fir  ft 

(s> 

intended  to  be  prevented. 

• But  as  - the  capital  principle  of  the  Englifh 
1 Conftitution  totally  differs  from  that  which 
forms  the  bafis  of  Republican  Govern- 
ments, fo  is  it  capable  of  procuring  to  the 
people  advantages  that  are  found  unattain- 
able in  the  latter.  It  is  the  people  in  Eng- 
land, or  at  lead  thofe  who  reprefent  them, 
who  pofiefs  the  initiative  in  Legiflation ; that 
is  to  fay,  who  perform  the  office  of  framing 
laws  and  propo(fing  them.  And  among  the 
many  circumftances  in  the  Englifh  Qevern- 
.rrlent,  which  would  appear  intirely  new  to  the 


Politicians  of.antiquity,  that  of  feeing  the  perforf 
intruded  with  the  Executive  power  bear  that 
fhare  _ in  Legiflation  which  they  looked  upon 
as  being  ’neceffarily  the  lot  of  the  people,  and 
the  people  that  which*  they  thought  the  in- 
difpenfable  office  of  its  Magiflrates,  would  not 
^certainly  be  the  lead;  fubjedt  of  their  fuiv 
prife. 

I forefee  that  it  will  be  #objedted,  that 
the  King  of  England,  having  the  power  of 
dilfolving,  ^nd  even  of  not  calling  Parlia- 
ments, thus  enjoys  a pserogativ§  which  in  fadt 
is* the  Jhme  as  that  which  I have  juft  now- 

rep  refen  ted  as  being  fo  dangerous. 

, * » ? 

To  this  I anfwer,  that  all  circumftances  ought  ~ 

to  be  combined  together.  Doubtlefs,  if  the 
Crown  had  been  under  no  kind  of  dependance 
whatever  on  the  people,  it  would  long  fince 
have  exempted  itfelf  from  calling  their  Repre- 
fentatives  together ; and.  that  Affen’ibly,  like 
the  National  Affemblies  of  feveral  other  King- 
doms, would  now  have  no  exiftence.  but  in 
Hiftory.  ^ 

But*  as  ^-e  have  feen  above,  the  neceffities 
of  the  State,  and  the  wants  of  the  Sovereign 
„ ’ . E e 2 
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himfelf,  lput  him  under  a neceffity  of  having 
frequently  recourfe  to  his  Parliament ; and 
then  the  difference  may  be  feen  between  the  ( 
prerogative  of  not  calling  an  Affembiy,  when 
powerful  caufes  never  :thelefs  render  fuch 
mfeafure  neceffary,  and  the  excluhve  right, 
,-when  an  Affembiy  is  convened,  of  fropojing  laws 
to  it. 

In  the  # latter  cafe,  though  a Prince,  let  us  * 
even  fuppofe,  in  order  to  fave  appearances, 
might  condefcend  to  mention  any  thing  be- 
fides  his  own  wants,*  it  would  be  at  moft 
to  propofe  the  facrifice  of  f6me  branch  of  pis 
prerogative  upon  which  he  fet  no  value,  or  to 
" reform  fuch  abufe's  as  his  inclination  did  not 
lead  him  to  imitate  t but  he  would  be  very 
careful  of  touching  any  points  which  might 
materially  affedt  his  authority, 

Befides,  as  all  his  conceflions  would  be 
made,  or  appear  to  be  made,  of  his  own 
motion,  and  would  in  fome  meafure  feem  to 
/pring  from  the  activity  of  his  zeal  for  the 
public  welfare,  ^11  that  he  might  offer,  though 
in  fa<5t  ever  fo  inconfiderable,  would  t^eerepre- 
. ffented  by  him  as  grants  of  the  moff  important 


OF  ENGLAND. 


213 

nature,  and,  for  which  he  would  expefl  the  ut- 
moft:  gratitude.  Laftly,  it  would  alfo  be  his 
province^  to  lay  reftriftions  and  exceptions*  to 
laws’  thus  propofed  by  him  ; it  would  alfo  be 
he  who  would  pTo^de  the  words  to  exprefs 
them,  and  it  would  not  be  reafonable  to  ex- 
pect that  he  would  -give  himfelf  any  great 
trouble  to  avoid  all  ambiguity,  (a) 

r-  * 

But  the  Parliament  of  England  is  not,  as 
we  faid  before,  bound  down  to  wait  paffively ' 

and  in  filence  for  fuch  laws  as  the  Executive 

• * ' 

power  may  condefcpnd  to  propofe  to  them. 
*At  the  opening  of  every  Selhon,  they  of 
themfelves  take  into  their  hands  the'  great 
boo’k  of  the  State  ; they*  open  all*  the  pages 
of  it,  and  examine  every  article. 


(rt)  In  the  beginning  of  the  exiftence  of  the  Houfe  of 
Commons,  bills  were  prefented  to  the  King  under  the  form 
of  Petitions.  Thofe  to  which  the  King  afientcd,  were  re- 
giftered  among  the  rolls  of  Parliament,  with'  his  anlwer  to 
them  ; and  at  the  end  of  each  Parliament,  the  Judges  formed 
them  into  Statutes.  Several  abufes  having  crept  into  that 
method  of  proceeding,  it  was  ordained,  that  the  Judges 
(hould  in  fpture  make  the  Statute  before  the  endy  of  eveiy 
Seffion.  Lailly,  as  even  that  became,  in  procefs  of  time, 
inefficient,  the  prefent  method  of  framing  bills  was  efra- 
blitbT'd  ; th*t  is  to  fay,  both  Houfes  now  frame  the  Statutes 
in  the  very  form  and  words  in  which  they  arc  to  P.aild  when 
they  have  received  the  Royal  aflent.  * 

f) 

. «> 
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i When  {hey  have  difcovered  abufes,  they  < 
proceed  to  inquire  into  their  caufes: — when 
thefe  abufes  arife  from  an  open  bifregard  of  the 

C* 

laws,  they  endeavour  to  flrengthen  them  * when 
they  proceed  from  the  insufficiency  of  the 
laws?  they  remedy  the  evil  by  additional  pro- 
vifiaos.  (a) 

« - « 

p • 

(tf)  No  popular  i^Tembly  ever  enjoyed  the  privilege  of. 
ftarting,  canvalpng,  and  propofing-  new  matter  to  fuch  a 
degree  a?  the  Englifh  Commons.  In  France,  when  their 
General  Eftates  were  allowed  to  lit,  their  remonjlrances  were 
little  regarded,  and  the  particular  Eftates  of  the  Provinces* 
dare  now  hardly  prefent  any.  ‘In  Sweden,  the  power  of 
propofing  new  fu,bjecfts  was  lately  lodged  in  an  AfTembly,' 
^called  the  Secret  Committee , compofed  of  Nobles,  and  a few 
of  the  Clergy  ; and  is  now  poflefled  by  the  K/ng.  In 
Scotland,  until  the  Union*  all  propofitions  laid  before  the 
Parliament,  were  made  by  the  perfons  called  the  Lords  of  the 
Articles . With  regard  to  Ireland,  all  bills  muft  be  prepared  r 
by  the  King  in  his  Privy  Council,  and  are  to  be  laid  before 
their  Parliament  by  the  Lord  Lieutenant,  for  their  aftent  or*' 
diffenf : only,  they  are  allowed  to  difeufs,  among  them, 
what  they  call  heads  of  a billy  which  the  Lord  Lieutenant  is 
afterwards  de  fir  eft- to  tranfmit  to  the  King,  who  felecfs  out  of 
them  what  claufes  he  thinks  proper,  or  fets  die  whole  afide ; 
and  is  not  expefled  to  give,  at  any  time,  any  precife  anfwer 
to  them.  And  in  republican  Governments,  Magiftrates  c 
never  ace  at  reft  till  they  have  intirely  fecured  to  themfelves 
the  important  privilege  ^f  propofing ; nor  does  this  follow 
merely  from  their  ambition  ; it  is  alfo  a confluence  c>£,  th*e 
fituation  they  are  in,  from  the  principles  of  IViat  mode  of 
Government. 

. Q ' - 
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Nor  do  ’they  proceed  with  lefs  regularity 
and  freedom,  in  regard  to  that  important  ob- 
ject, > fubfidies.  They  are  to  be  the  foie  judges 
of  the  quantity  of  them,  as  well  as*  of  the  wavs 
and  means  of  railing  Them  ; and  they  need  not 
come  to  any  refolution,  with  regard  to  them, 
till  they  fee  the  fafety  of  the  Subject  coi?>- 
pleatly  provided  for.  In  a word,  the  making 
of  laws  is  not,  in  fuch  an*  arrangement  of 
things,  a gratuitous  contract,  v and  in  which 
thp  people,  are  to  take  what  is  given  them, 
and  as  it  is  given  them  : — it  is  a contract  in 
^vhich*  they  buy  and  pay,  and  in  which  they 
themfelves  fettle  the  different  conditions,  and 
furnifh  the  words  to  exprefs  them. 

The  English  Parliament  have  given  a flill 
greater  extent  to  their  advantages  on  fo  im- 
portant a fubjedt.  They  have  not  only 

fecured  to  themfelves  a right  of^propofing 
laws  and  remedies,  but  they  have  alfo 
prevailed  on  the  Executive  power  to  re- 
nounce all  claim  to  do  the  fame.  It  is  even 
a conflant  rule,  that  neither  the  King,  nor 
his  jJ^-ivy  Council,  can  make  any  amendments 
to  the  bills  preferred  by  the  two  Iioufes.; 


I 
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but  the  King  is  merely  to  accept  or  rejedt 
th§m : a-  provilion  this,  which,  if  we  pay  a 
little  attention  to  the  fubjedl,  we  ffiall  find  to 
have  been  alfo  neceflary  for  compleatly  fecuring 
the  freedom  and  regulaibty  of  their  delibera- 
tions. (a) 

' I confefs  indeed,  that  it  leems  very  natural,  « 
in  the  modelling  of  a State,  to  intrufl  this 
very  important  office  of  framing  laws,  to 
thofe  perfons  who  may  be  fuppofed  to  have 
before  acquired  experience  and  wifdom  in  the 


(a)  The  King  indeed  at  times  fends  mefiages  to  either 
Houfe;  and  nobody,  I think,  can  with  that  no  means  of 
if.tercourfe  fhould  exift  between  him  and  his  Parliament : but 
thole  mefiages  are  always  exprefied  in  very  general  words; 
they  are  only  made  to  define  the  Houfe  to  take  certain  fubje&s 
into  their  confideration ; no  particular  articles  or  claufes 
are  exprefied  ; the  Commons  are  not  to  declare,  at  any  fettled 
time,  any  folemn  acceptation  or  rejeftion  of  the  propofition 
made  by  the  King ; and,  in  fhort,  the  Houle  follows  the 
fame  mode  of  proceeding,  with  refpedl  to  fuch  mefiages,  as 
they  ufually  do  with  regard  to  petitions  prefented  by  private 
individuals.  Some  Member  makes  a motion  upon  the  fub- 
exprefied  in  the  King’s  mefiage  ; a bill  is  framed  in  the 
ufual  tfay;  it  may  be  dropt  at  every  ftageof  it ; and  it  never 
is  the  propofal  of  the  Crown,  but  the  motions  of  feme  of 
their  own  Members,  which  the  Houfe  aifeufs,  and  finally 
accept  or  reject.  c~  *C 

C 
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management’  of  public  affairs.  But  events 

have  unfortunately  demonstrated,  that:  publjc 

emplpyme’nts,  and  power,  improve  the  under- 
) 

Standing  of  Men  yi  a lefs  degree  • than  they 
pervert  their  views  j * and  it  has  been  found 
in  the  iffue,  that  the  effedt  of  a • regulation, 
which,  at  farft  fight,  feems  fo  perfectly  cor>- 
lonant  with  prudence,  is  to  confine  the  Peo- 
ple to  adt  a mere  paflive  and  defejifive  part 
in  Legislation,  and  to  deliver  them  up  to  the 
continual  enterprifes  of  thofe  ^who,  at  the 
fame  time  that  they  are  under  the  greateft 
tjempta’tions  to  deceive  them,  pofiefs  the  mod. 
powerful  means  of  doing  it. 

If  we  caff  our  eyes  on  the  Hiftory  of  the 
• ancient  Governments,  in  thofe  times  when 
the  perfons  intruded  with  the  Executive  power 
were  flill  in  a Slate  of  dependance  on  the 
Legiflature,  and  copfequently  frequently  obliged 
to  have  recourfe  to  it,  we  Shall  Tee  almoSl 
continual  instances  of  felfifh  and  infidious  laws 
propofed  by  them  to  the  Afiemblies  of  the 
people.  4 

Aj’fd  thj»fe  Men,  in  whofe  wifdom  the  law 

** 

had  at  firfl  placed  fo  much  confidence,  be- 

• I / ; Ff 
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came,  in  the  iftue,  fo  loft  to  all  fenfe  of 

fhame  and  duty,  that  when  'arguments  were 
found  to  be  no  longer  fufticient,'’  they  had 
recourfe  to  force;  the  legiflative  Aftemblies 

became  fo  many  fieldsr  of  battle,  a'lid  their 

£ 

power,  a real  calamity. 

I know  very  well,  however,  that  there  are 
other  important  circumftances  beftdes  thofe 
I have  juft,  mentioned,  which  would  prevent 
diforders  of  this  kind  from  taking  place  in  Eng- 
land. ( a ) But,  on  the  other  hand,'  let  us  fall 
to  mind,  that  the  perfon  who  is  inverted  wit]1 
the  Executive  authority,  unites  in  himfelf  the 
whole  public  majefty  and  power.  .Let  us 
reprefent  to  ourfelves  the  great  and  foie  Magi- 
ftrate  of  the  Nation,  preffing  the  acceptance' 
of  thofe  laws  which  he  had  propofed,  with 
a vehemence  fuited  to  the  ufual  importance 
of  his  defigns,  with  the  warmth  of  Monar- 
chical pride,  which  muft  meet  with  no  refufal. 


(a)  l particularly  mean  here,  the  circumflance  of  the  Peo- 
ple having  intirely  delegated  their  power  to  ReprefentativeS  : 
the  confequences  of  which  lnftitution  will  be  c ifculfed  in  the 
next  Chapter. 
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>and  exerting  for  that  purpofe  all  hii?  immenfe 
refources. 

* D 

It  was  therefore  a matter  of  indifpenfable 

» 

neceffity1,  that  things  fhould  be  fettled  in  Eng- 
land in  .the  manner  tfiat  they  are.  As  the 
moving  fprings  of  the  Executive  power  a^e, 
.in  the  hands  of  the  King,  a kind  of  facrea* 
depofitum , fo  are  thofe  of  the  Legillative 
power  in  the  hands  of  the  tw&  Houfes  : the 

id 

King  mufl:  abftain  from  touching  them,  in  the 
fame  manner,  as  all  the  lubje&s  of  the  king- 
dom are  bound  religioufly  to  fubjnit  to  his  pre-, 
relatives:  when*  he  fits  in  Parliament,  he  has 
left,  we  may  fay,  his  executive  power  without 
doors, ’and  can  o*nly  affent  or  diffent.  If  the  J 

Crown  had  been  allowed  to  take  an  adtive 

. 

part  in  the  bufinefs  of  making  laws,  it  would 
fo£>n  have  rendered  ufelefs  the  other  branches 
of  the  Legillature. 

© ? ' * v> 
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In  which  „ an  Inquiry  is  made , Whether  it 

(■  would  he  an  Advantage  to  public  Liberty , 

that  the  Laws  Jhould  be  enabled  by  the 

Votes  of  thi-  People  at  large. 

<* 

BUT,  it  will  be  faid,  whatever  may  be 
the  wlfdom  of  the  Englifhi  Laws,  how 
great  foever  their  precaution  may  be,  wph 
regard  to  the  fafety  of  the  individual,  ifhe 
People,  as  they  do  not  exprefsly  errad;  them, 
cannot  be  looked  upon  as  a free  People.  The 
Author  of  the  Social  Contrail  carries  this  opi- 
nion even  farther : he  aflerts,  that,  “ though 
<e  the  people  of  England  think  they  are  free, 
<c  they"  are  much  miftakcn  ; they  are  fo  only 
“ during  the  election  of  Members  of  Par- 
“ liament : as  foon  as  thefe  are  ele&ed,  the 
‘People  are  Haves — they  are  nothing.”  ( a ) 


( (<?)  See  Mr.  Roufleau’s  Social  Contract,  chap,  xv, 


\ 
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) Before  I knfwer  this  objection,  I (hall  ob- 
ferve,  that  the  word  Liberty  is  one  of  thofe 
> which  have,  been  mod  mifunderdood  or  mify 
applied.  ( 


Thus,  at  Rome,  \vhere  that  clals  of  Citi- 
zens who  were  really  the  Maders  ■ of  jhe 
, State,  were  feniible  that  a lawful  regular  au- 
thority, once  truded  to  a (ingle  Ruler,  would 
put  an  end  to  their  tyranny,  jthey  taught  the 
People  to  believe,  that,  provided  <> thofe  who 
exercifed  a military  power  over  them,’  and 
overwhelmed  them  with  infults*  and  mifery, 
.vent  Ijy  the  natmes  of  Conjnles,  DiBatores, 
Patricii,  Nobiles,  in  a word,  by  any  other  ap- 
pellation than  the  horrid  one  of  Rex,  they  were 
free ; and  that  fuch  a valuable  (ituation  mud 
be  preferved  at  the  price  of  every  calamity. 


* In  the  fame  manner,  certain  Writers  of  the 
prefent  age,  milled  by  their  inconfiderate  admi- 
ration of  the  Governments  of  ancient.fimes,  and 
perhaps  alfo  by  their  defire  of  prefenting  dri- 
o king  contrads  to  what  they  call  the  degenerate 
manners  of  our  modern  times,  have  cried  up 
the  governments  of  Spai*ta  and  Rome,  as 
the  only  vones  fit  for  us  to  imitate.  B In 
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their  opinions,  the  only  proper  employment  of  3, 
free  Citizen,  is,  to  be  either  incefl'antly  afjembled 
i\ n the  forum , or  preparing  for  ivar .- — To  be  va-  t 
lianty  inured  to  hardships,  inflamed  with  an  ardent 
love  of  one  s- Country , which  is , after  all,  nothing 
more  than  an  ardent  defire  of  injuring  all 
Mankind  for  the  fake  of  the  Society  of  which 
ive  are  Members,  and  with  an  ardent  love 
of  glory , which  is  likewife  nothing  more 
than  an  ardent  define  of  committing  llaughter 
in  order  to  make  afterwards  a boaft  of  it, 
have  appeared  to  thofe  writers  to 'be  the  olily 
focial  qualifications  worthy  of  our  efteem,  an^ 

1 r ' l- 

pf  the  encouragement  of  law-givers.  ( a ) And 
while,  in  order  to  fupport  fiuchf  opinions,  they 
have  ufed  a profufion  of  exaggerated  expreflions 
without  any  diftindt  meaning,  and  perpetually 
repeated,  but  without  defining  them,  the  words 
daflardlinefs,  corruption , greatnefs  of  foul,  and 
virtue , they  never  once  thought  of  telling  us  the 
only  thing  that  was  worth  our  knowing,  which 
is,  whether  Men  were  happy  under  thofe  • 


(a)  I have  ufed  the  above  expreflions  in  the  fame  fenfe  in 
which  they  were  ufed  in'’ the  ancient  Commonwealths,  and 
they  ftill  are  by  moft  of  the  Writers  who  defcriH  their 
Governments. 


* 
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Governments  which  they  fo  much  exhorted 

) us  to  imitate.  ' -> 

And*  while  they  thus  mifapprehended  the 
only  rational  defigtf  of  civil  focieties,  they 
miftook  no  lefs  the  true  end  of  the  particular 
inftitutions  by  which  they  were  to  be  r$-,j 
gulated.  They  were  fatisfied  when  they  faw 
the  few  who  really  governed  ;£very  thing  in 
the  State,  at  times  perform  the  illufory  cere- 
mony of  affembling  the  body  of  the  People, 
that  'they  might  appear  to  confult*  them  : and 
tb?  mere  giving  of  votes,  under  any  difad- 
vaiitage  in  the  manner  of  giving  them,  and 
how  rriuoh  foevor  the  law  vmight  be^  after- 
wards negledted  that  was  thus  pretended  to 
have  been  made  in  common,  has  appeared  to 
th^m  to  be  Liberty. 


But  thofe  Writers  are  in  the  right ; a 

'o 

Man  who  contributes  by  his  vo'te*  to  the 
palling  of  a law,  has  himfelf  made  the  law ; 
in  obeying  it,  he  obeys  himfelf ; he  there- 
fore is  free.  A play  on  words,  and  no- 
thing more.  The  individual  '‘  who  has  voted 
in  a papula?  legislative  Aliembly,  has  no*t 
made  the  law  that  has  palled  in  it ; he  'has 


( 
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only  contributed,  or  feemed  to  contribute, 

towards  enacting  it,  for  his  thoufandth,  or  even 
ten  thoufandth,  fhare : he  has  had  no  oppor- 
tunity of  making  his  objections  to  the  pro- 
pofed  law,  or  of  canvalhng  it,  or  of ' propoling 
rf  ItriCtiorts  to  it  j and  he  has  only  been  al- 
lowed to  exprefs  his  alfent  or  diiTent.  Wheii 
a law  palfes  agreeably  to  his  vote,  it  is 
not  as  9.  confequence  of  this  his  vote  that 
his  will  happens  to  take  place ; it  is  becaufe 
a number  pf  other  Men  have*  accidentally 
thrown  themfelves  on  the  fame  fide  with 
him  : — when  a law  contrary  to  his  intentions 
is  enadted,  he  muft  neverthelefs  fubmit 
to  it. 

This  is  not  all  j for  though  we  lhould 
fuppofe,  that  to  give  a vote  is  the  eflential  con- 
ftituent  of  liberty,  yet  fuch  liberty  could  only 
be  faid'to  lalt  for  a lingle  moment,  after  which 
it  becomes  neceflary  to  trull  intirely  to  the 
difcretion  of  other  perfons,  that  is,  according 
to-  this  doCtrine,  to  be  no  longer  free.  It  be* 
comes  neceffary,  for  inllance,  for  the  Citizen 
who  has  given  his  vote,  to  rely  pn  the  honefty 
of  {hofe  who  colleCt  the  fuffrages : and  more 


V 


OF  ENGLAND.  225 

> ' . 
than  once  have  falfe  declarations  been  made 

of*  them.  * - v 

The  Citizen  murt  alfo  trurt  to  other  per- 

fons  for  the  execution  of  thofe  things  which 
, h 

have  been  refolvcd  upon  in  common ; gnd 
when  the  Afiembly  ihall  have  fep'arated,  e.nd 
he  finds  himfelf  alone,  in  the  prefence 
of  the  Men  who  are  inverted  with  the  pub- 
lic power,  of  the  Confuls,  for  inrtgnce,  or  of 
the  Dictator,  he  will  have  but  little  fecurity 
foi*the  continuance  of  his  liberty,  if  he  has 
only  that  of  having  contributed  by  his  fuf- 
ftage  towards  enadting  a law  which  they  are 
determined  to  pegledh 

What  then  is  Liberty  ? Liberty,  I would 
anfwer,  as  far  as  it  is  pofiible  for  it  to  exift 
in  a Society  of  Beings  whofe  interefts  are 
almoft  perpetually  oppofed  to  each  other, 
confirts  in  this,  tha£  every  Man,  while  he  re- 
fpedts  the  perfons  of  others,  and  allows  them 
quietly  to  enjoy  the  produce  of  their  indurtry, 
be  certain  himfelf  likewife  to  enjoy  the ‘pro- 
duce of  his  own  indurtry ; and  that  his  per- 
fon  Ite  alfa  fecure.  But  to  contribute  -fby 
one’s  fuffrage  to  produce  thofe  advantages  to 

■ : " Gf 


( 


426  THE  CONSTITUTION 

' ( • „ c 

the  Community, — to  have  a fhare  'in  eftablifh- 

ing  that  order,  that  general  -arrangement  of 
things,  by  the  means  of  which  an  individual, 
loft  as  it  were  in  the  croud^  is  effectually  pro- 
tected,—to  lay  down  the  rules  to  be  obferved 
by<  thofe  who,  being  invefted  with  a confi- 
Aferable  power,  are  charged  with  the  defence  1 
of  individuals, — and  to  provide,  that  they  never 
ihould  tranlgrels  them, — thefe  are  functions, 
are  aCts,  of  Government,  but  by  no  means 
conftituent  parts  of  Liberty.  « u 


To  exprefs  °the  whole  in  two  words  : to 

concur  by  one’s  fuffrage  in  enaCting  laws,  is  to 
enjoy  a fhare,  whatpver  it  may  Jae,  of  Bower. — 
To  live  in  a ftate  where  the  laws  are  equal 
for  all,  and  fure  to  be  executed,  (whatever  are., 
the  means  by  which  thefe  advantages  are 
attained)  is  to  be  free. 

Be  it  io  :•  we  grant,  that  to  give  one’s  fuf- 
frage is  not  liberty  itfelf,  but  only  a means  of 
procuring  it ; and  a means  which  may  degene-  ‘ 
fate1  into  mere  form : we  grant  alfo,  that  it  is  1 
poffible  that  othdv  expedients  might  be  found 
fo(r  that  purpofe,  and  that,  for  a Man  tq  decide 
that  a State  with  whofe  Government  and  interior 
Adminiftratioii  he  is  unacquainted,  is  a State  in 
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> which'  the  People  are Jlaves,  are  nothhgy  merely 
becaufe  the  Comitia  of  ancient  Rome  are  no 
longer  to  be  met  with  in  it,  is  indeed 'a 
very  ’precipitate  deciiion.  But  frill  we  mull 
continue  to  think  that^  liberty  would  be  much 
more  compleat,  if  the  People  at  large  vrere 
exprefsly  called  upon  ’to  give  their  opinitoij 
concerning  the  particular  provilions  by  which 
it  is  to  be  fecured ; and  thyt  the  Englilh 
laws,  for  inftance,  if  they  were  made  by  the 
furfrages  of  all,  would  be  wifer,  more  equit- 
able, and  above  all,  more  likely  to  be  executed. 
To  this  objection,  as  it  is,  at  "leaft,  fpecious, 
I'  lhall  endeavour  to  give  an  anl'wer. 

If,  .in  the  firll  formation  of  a civil  Society,  the, 
only  care  to  be  taken  was  that  of  eftablilhing, 
once  for  all,  what  every  individual  owes  to 
ethers,  and  to  the  State — if  thofe  who  are 
intruded  to  procure  the  execution  of  thefe 
things,  had  neither  any  ambition,  nor  ,any  other 
private  palftons,  which  fuch  an  employment 
‘ might  put  in  motion,  and  furnilh  the  means  of 
gratifying ; in  a word,  if,  looking  upon  their 
fuj>(ftion  as  a mere  talk  of'^duty,  they  never 
were  ' ifemptod  to  deviate  from  the  intentions 

Gg  2 > 
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of  thofe  v.  ho  appointed  them ; I confefs,  that  < 
in  fuch  a cafe,  there  might  be  no  inconve- 
nience  that  every  individual  fhould  be  invited 
to  have  a /mall  fhare  in  the  government  of 
the  community  of  whiph  * he  is  a member  : 
or  'rather,  I ought  to  fay,  that  in  fuch  a 
Society,  and  among  fuch  Beings,  there  would 
be  no  occafion  for  any  Government  at  all, 

But  experience  teaches  us,  that  many  more 
precautions,  indeed,  are  neceffary  to  oblige 
Men  to  be  i uft  towards  each  other;  nay,  the 

f 1 0 

very  firft  expedients  that  may  be  expected  to 
conduce  to  fuch  an  end,  fupply  the  mof. 
fruitful  fource  of  the  evils  which  are  propofed 
to  be  prevented.  Thofe  laws  which*  were  to 
be  equal  for  all,  are  foon  warped  to  the  pri-< 
vate  convenience  of  thofe  who  have  been  made 
the  adminiflrators  of  them  : — inftituted  at  firft 
for  the  protection  of  all,  they  foon  are  made 
only  to  defend  the  ufurpations  of  a few ; 
and  the  People  continuing  to  refpedt  them, 
while  thofe,  to  the  guardian fhip  of  whom 
they  were  int rutted,  make  little  account  of 
them,  they  at  length  have  no  other  effeCt 
but  that  of  fupplying  the  want  of  fial  ftrength, 

O 

(■ 
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j in  thofe  few  who  contrive  to  place  themfelves 
at  the  head  of  the  community,  and  of  rendering 
, regular  and  free  from  danger  the  tyranny  of 
the  fmaller  number  over  the  greater. 

To  remedy,  therefore,  evils  which  thus  have 
a tendency  to  refult  from  the  very  nature  of 
things, — to  oblige  thofe  who  are  in  a manner 
the  Mailers  of  the  law,  to  conform  themfelves 
to  it, — to  render  ineffectual  the  filent,  powerful, 
and  ever  aCtive  confpiracy  of  thofe  vnho  govern  ; 
requires  a degree  of  knowledge,  and  a fpirit 
of  ^ perfeverance,  which  muff  noi  be  expected 
from  f,he  multitude. 

The  greateft  part  of  thofe  who  compofe  this 
multitude,  taken  up  with  the  care  of  pro- 
viding for  their  fubiiffance,  have  neither  fuffi- 
cient  leilure,  nor  even,  in  confeouence  of 
dieir  imperfeCt  education,  the  degree  of  in- 
formation requifite,  for  functions  of  this  kind. 
Nature,  betides,  who  is  fparing  of  her  gifts, 
has  bellowed  upon  only  a few  Men  an  under- 
. handing  capable  of  the  complicated  refearches 
of  Legiflation ; and,  as  a fick  Man  crufts 
to  his  Phyftcian,  and  a Client  to  his  Lawyer, 
fo  the  greeted  number  of  the  Citizens  muff 
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Jruft  to  t^hofe  who  have  more  abilities  than  ( 
themfelves  for  the  execution  of  things  which, 
at  the  fame  time  that  they  fo0  materially  « 
concern  them,  require  fo  many  qualifications 
to  perform  them  with  any  degree  of  fuffi- 

. C*  t 

ciency.  « 

To  thefe  confiderations,  of  themfelves  fo  , 
fe-  . . * 

material,  another  muft  be  added,  which  is, 

if  poffible,  of  ft/ 11  more  weight.  This  is,  that 

the  multitude,  in  confequence  of  their  very 

being  a multitude,  are  incapable  of  coming 

to  any  mature  refolution. 

•• 

9 

Thofe  who  compofe  a popular  Afiembly,  ar£ 
not  'actuated,  in  the  courfe  of  their  delibera- 
tions, by  any  cleaV  and  precife  view  of’  any 
prefent  and  perfonal  intereft.  As  they  fee 
themfelves  loft,  as  it  were,  in  the  croud  of  thofe 
who  are  called  upon  to  exercife  the  fame; 
function  with  themfelves, — as  they  know  that 
their  particular  votes  will  make  no  change  in 
the  public  refolution,  and  that,  to  whatever 
fide  they  may  incline,  the  general  refult  will 
nevei'thelefs  be  the  fame,  they  do  not  under- 
take to  inquire  li’ow  far  the  things  propofed 
to  ^hem  agree  with  the  whole  of  the ' laws 
c- 

( o 
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already  in  bding,  or  with  the  prefent  circum- 
ftances  of  the  State,  becaufe  Men  will  not 
enter  upon’  a laborious  talk,  when  they  know 
that  it  will  not  anfwer  any  purpofe.  » 

It  is, ' however,  with  difpofitions  of  this 
kind,  and  each  relying  on  all,  that  the  AlTen- 
bly  forms  itfelf.  But  as  very  few  among 
them  have  previoully  conlidered  the  fubjefts 
on  which  they  are  called  to  determine,  very 
few  of  them  carry  along  with  them 1 any 
opinion,  or-'  inclination,  or  at  leaft  any  in- 
clination of  their  own,  and  to  which  thev 
are  refolved  to  adhere.  As  however  it  is  ne- 
ceffary  2.%  laft  to  come  to  fome  refolution, 
the  major  part  of  them  are  determined  by' 
veafons  which  they  would  bluih  to  admit  of 

on  much  lefs  ferious  occaftons.  An  unufual 

> ‘ • 

fpedtacle,  a change  of  the  ordinary  place  of  the 
AlTembly,  a commotion,  a rumour,  ar$,  amidft 
the  general  indeciiion,  the  fufficiens ’ ratio  of 
the  determination  of  the  greatest  part ; ( a ) and 

(a)  Every  one  knows  of  how  much  importance  it  was  in 
the  Roman  commonwealth  to  alTembh?  the  People,  rather  in 
one  plac^  than  another.  In  order  to  change  intirely  the  na- 
ture of  their  refolutions,  it  was  often  fufficient  to  hide  fr'cfrn  „ 
them,  or  let  them  fee,  the  Qapitol. 
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from  the  affemblage  of  thofe  feparate  wills  thus' 

formed  haftily  and  without  refledlion,  a gene- 
ral will  refults,  which  is  alfo  void  of  re- 
fledtion.  ,, 

If,  arnidfl  thefe  difidvantages,  the  Afiembly 
were  left  to  themfelves,  and  no  body  had  an 
intereft  to  lead  them  into  error,  the  evil, 
though  very  gg eat,  would  not,  however,  be 
extreme;  daecaufe  fuch  an  afiembly,  never 
being  called  but  to  determine  upon  an  affir- 
mative or  a '-negative,  that  is,  never  hav-ing 
but  two  cafes  to  choole  ^ between,  thepe 
would  be  an  equal  chance  for  their  chil- 
ling either;  and,  it  might  ,be  hoped,(  that 
at  every  other  turn  they  would  take  the  right 
fide. 

But  the  affociation  of  thofe  who  fhare  either 
in  the  exercife  of  the  public  Power,  or  in  its. 
advantages,-  do  not  thus  allow  themfelves  to  fit 
down  in  inaction.  They  wake,  while  the  Peo- 
ple deep.  Ihtirely  taken  up  with  the  thoughts 
of  "their  own  ]>qwer,  they  live  but  to  increafe 
it.  Deeply  vehie^Tn  the  management,  of 
public  bufinefs,  they  fee  at  once  all  the  pof- 
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Tible  confequences  of  meafures.  And  as  they 
have  the  exclufive  difpofal  of  the  fprings  of 
Government,  they  give  rife,  at  their  pleafure, 
to  every;incident  that  may  influence,  the  minds 
of  a multitude  who  are  not  on  their  guard, 
and  ' who  wait  for  fome  event  that  may 
5 finally  determine  them. 

It  is  they  who  convene  the  Affembly,  and 
diffolve  it  j it  is  they  who  prd^ofe  to  it,  and 
harangue  it.  Ever  adhve  in  turning  to  their 
advantage  every  circumftance  that  happens, 
they  equally  avail  themfelves  qf  the  tradtable- 
nefs  of1  the  People,  during  public  calamities, 
and  its  heedleffnefs,  in  times  of  profperity. 
When  things  take  a different  turn  from  wh?  1 
they  expected,  they  difmifs  the  Affembly.  Ey 
prefenting  to  it  many  proportions  at  once,  and 
which  are  to  be  approved  in  the  lump,  they 
hide  what  is  deffined  to  promote  their  pri- 
vate views,  or  give  a colour  to  it  by  joining 
it  with  things  which  they  know  will  take 
hold  of  the  minds  of  the  People.  (#)  By  pre- 


(a)  It  was  thus  the  Senate,  at  Rome,  attributed  to  itfelf 
the  power  of  laying  taxes.  They  promifed,  in  the  £lm§ 
of  the  war  againft  the  Veientes,  to  give  a pay  ,t>  fuch 
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fenting,  in  their  fpCeches,  arguments  and  fadts 
which  Men  have  no  time  to  examine,  they  lead 
the  people  into  grofs,  and  yet  decisive  err6rs ; 
and  the  common-places  of  rhetoric,  fupported 
by  their  perfonal  influence,  ever  enable  them 
to  'draw  to  their  fide  the  majority  of  votes. 

1 On  the  other  hand,  the  few,  (for  there ' ( 

are,  after  alb  fome)  who,  having  meditated 

on  the  propofed  iubjedt,  fee  the  confequences 

of  the  decifive  ftep  which  is  juft  going  to 

be  taken,  being  loft  in  the  croud,  cannot 

make  their  feeble  voices  to  be  heard  in  the 

c c 

midft  of  the  univerfal  noile  and  confufion. 
They  have  it  no  more  in  their  power  to  ftop 
the  general  motion,  than  a Man  in  the  midft 
of  an  army  on  a march,  has  it  in  his  power, 
to  avoid  marching.  In  the  mean  time,  the 


Citizens  as  would  inlift ; and  to  that  end  they  eftablifhed  a 
tribute.  The  people,  folely  taken  up  with  the  idea  of  not 
going  to  war  at  their  own  expence,  were  tranfported  with  fo 
much  joy,  that  they  crowded  at  the  door  of  the  Senate,  and 
laying  hold  of  the  hands  of  the  Senators,  called  them  their 
Fathers. — Nihil  unquam  accept um  a plehe  tanto  gaudio  traiitur : 
concurfum  itaquc  ad  Curiam  ejj'e , prehen fatafque  exeuntium 
mantis , Patresverc  appcl/atos,  &c.  See  Tit.  Ljy.  L.  ivv , ‘ 
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People  giv£  their  fuffrages ; a majorty  appears ’in 
favour  of  the  propofal ; it  is  finally  proclaimed 
as  the  general  will  of  all ; and  it  is  at  bottom 
nothing  more  than  the  effed  of  the  artifices  of 
a few  ,defigning  Man  who  are  exulting  among 
themfelves.  (a) 


(a)  I might  confirm  all  thefe  things  by  numberlefs  in- 
ftances  from  ancient  Hiftory ; but,  [f  I am  allowed,  in  this 
cafe,  to  draw  examples  from  my  own  Country,  y celebrare 
domeJUca  faSla , I lhall  relate  fafts  which  will  be  no  lefs  to  the 
purpofe.  In  Geneva,  in  the  year  1707,  a law  was  enailed, 
t.lat  a General  Affembly  of  the  People  Should  be  held  every 
five  years,  to  treat  of  the  affairs  of  the  Republic  ; but  the 
MagiArates,  who.  dreaded  thefe  Afi'emblies,  foon  obtained 
from  the  Citizens  themfelves  the  repeal  of  the  law  ; and 
the  firft  refolution  of  the  People,  in  the  firft  of  thofe  periodi- 
cal Affeinblies  (in  the  year  1712)  was  to  abblifh  them  fi  r 
ever.  The  profound  fecrecy  with  which  the  Maghtrates 
prepared  their  propofal  to  the  Citizens  on  that  lubje£t,  and 
the  fudden  manner  in  which  tH  latter,  when  aflembled, 
were  acquainted  with  it,  and  made  to  give  their  votes  upon 
it,  have  indeed  accounted  but  imperfedlly  for  this  ftrange 
determination  of  the  People  ; and  the  confirmation  which 
feized  the  whole  Affembly,  when  the  refult  of  the  fuffrages 
was  proclaimed,  has  confirmed  many  in  the  opinion,  that 
fome  unfair  means  had  been  ufed.  The  wnole  tranfadfion 
has  been  kept  fecret  to  this  day  ; but  the  common  opinion  on 
this  fubjedb,  which  has  been  adopted  by  Mr.  Rouflbau  in  his 
Lettres  de  la  Montagne , is  this  : the  Magiftrates,  it  is  faid, 
had  privately  inftrudted  the  Secretaries  in  whofe  ears 
the  Citizens  were  to  whifper  their  fuffrages  : when  a Citi- 
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'In  a wor£,  thofe  who  are  acquainted  with 
Republican  Governments,  and  in  general,  who 


zen  (aid,  approbation , he  was  underftood  to  approve  the  pro- 
pofal  of  the  Magiftrates  ; when  he  faid,  rejection,  he  was 
underftood  to  reject  the  periodical  AJfemblies . 
c In  the  year  17^8,  the  Citizens  enaCted  at  once  into  laws 
a fmall  Code  of  forty- four  Articles,  by  one  fingle  line  of 
which  they  bound  themfelves  for  ever  to  ek£t  the  fouC 
Syndics  (the  Chiefs  of  the  Council,  of  the  twenty-five)  out  of 
the  fame  Council,  whereas  they  were  before  free  ip  their 
choice.  They  at  that  time  fuffered  alfo  the  word  approved 
to  be  flipped  into  the  law  mentioned  in  the  Note  (a)  p.  208, 
which  was  tratiferibed  from' a former  Code'  the  confequtnce 
of  v.'^ich  was  to  render  the  Magiftrates  the  abfolute  matters- 
of  the  lmgiflature. 

The  Citizens  had  thu,*  been  fucceftively  dripped  of  all 
their  political  rights,  and  had  little  more  left  to  them  than 
the  pleafure  of  being  called  a Sovereign  AJJembly , when  they 
met  (which  idea,  it  muftbe  confefied,  preferved  among  them 
a fpirit  of  refiftance  which  it  would  have  been  dangerous  for 
the  Magiftrates  to  provoke  too  far)  and  the  power  of  at 
leaft  refufing  to  elect  the  four  Syndics.  Upon  this  privilege 
the  Citizens  have,  a few  years  ago,  made  their  laft  ftand  ; 
and  a ffngular  conjunction  of  circumftances  having  hap- 
pened at  the  faifte  time,  to  raife  and  preferve  among  them* 
during  three  years,  an  uncommon  fpirit  of  union  and  perfeve- 
rance,  they  have  in  the  iflue  fucceeded  in  a great  meafu,;e  to 
repair  the  injuries  which  they  had  been  made  to  do  to  them- 
felvcs  for  tuefc  laft  twq  hundred  years  and  more. 


know  the  manner  in  which  affairs  ape  tranf- 
afted  in  numerous  AfTemblies,  will  not  feru- 
that  the  few  who  are  ignited 
take  an  adtive  part  in  public 
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affairs,  and  whofe  flation  makes  ' them  con- 
fpicuous,  have  fuch  an  advantage  over  the 
many  who*  turn  their  eyes  towards  them,  and 
are  without  union  among  themfelves,  that, 
even  \yith  a middling  degree  of  Ikill,  they 
can  at  all  times  diredt,  at  their  pleafure, 
the  general  refolutions ; — that,  as  ,a  conse- 
quence of  the  very  nature  of  things,  there 
is  no  propofal,  however  abfcird,  to  which 
a numerous  affembly  of  Men  'may  not  be 
brought  to  affent ; — and  that  laws  would  be 
wifer,  and  more  likely  to  procure  the  advan- 
tage of  all,  if  they  were  to  be  made  by  draw- 
ing lots,  or  calling  dice,  than  by  the  fuffrages 
of  U multitude. 


CHAP. 
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CHAPTER  VL> 

L 

Advantages  that  accrue  to  the  People  from 
appointing  Reprefentatives , 

' • ’ • . c v-  ■ : 

HOW  then  lhall  the  People  remedy  the 

difadvantages  that  neceffarily  attend  their 
lituation  ? How  lhall  they  refill  the  phalahx 

a 

of  thofe  who  have  engroded^  to  themfelves, 
all  the  honours,  dignities,  and  power,  in  the 
State  ? c . r ^ 

T will  be  by  employing  for  their  defence 
the  fame  means  with  which  their  adverfaries 
carry  on  their  attacks. — It  will  be  by  uling  the 
fame  weapons  as  they  do,  the  fame  order,  the 
fame  kind  of  difcipline. 

They  are  a fmall  number,  and  confequently 

c 

ealily  united  ; — a fmall  number  mull  therefore 
be  oppofed  to  them,  that  a like  union  may 
alfo  be  obtained.  It  is  becaufe  they  are  a 
fma3l  number  that  they  can  deliberate  on  ‘every 
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occurrence/*  and  never  come  to  any  refolu- 
tions  but  fuch  as  are  maturely  weighed — 
it  is  beca.ufe  they  are  few  that  they  can  have 
forms  'which  continually  ferve  them  for  ge- 
neral dandards  to  refSrt  to,  approved  maxims 
to  which  they  invariably  adhere,  and  plans 
which  they  never  lofe  light  of.  Here  therl> 
fore,  I repeat  it,  oppofe  to  them  a fmall 
number,  and  you  will  obtaih  the  like  ad- 
vantages. ^ 

JBelides,  ihofe  who  govern,  as  3.  farther  con- 
fequence  of  their  being  few,'  have  a more 
cbnfiderable  fhare,  conlequently  feel  a deeper 
concern,,  in  the  fuccefs,  whatever  it  may  be, 
of  their  enterprizes.  As  they  ufually  profe/s. 
a contempt  for  their  adverfaries,  and  are  at 
all  times  acting  an  offenlive  part  againft  them, 
tliey  impofe  on  themfelves  an  obligation  of 
conquering.  They,  in  fhort,  who,  are  all 
alive  from  the  mod:  powerful  incentives,  and 
aim  at  gaining  new  advantages,  have  to  do 
with  a multitude,  who,  wanting  only  to  pre- 
ferve  what  they  already  pollefs,  are  unavoida- 
bly liable  to  long  intervals  of  inactivity  and 
fupinenefs.  But  the  People,  by  appointing 

. # lP 

Reprefentatives,  immediately  £ain  to  their 
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c < . . . ' 
caufe  that  advantageous  adivity  which  they 

before  flood  in  need  of  to  put  them  on  a 

par  with  their  adverfaries;  and  thofe  pafiions 

are  excited  in  their  defenders,  by  which  they 

themfelves  cannot  poffib*y  be  aduated. 

C 

Exclufively  charged  with  the  care  of  pub- 
lic liberty,  the  Reprefentatives  of  the  Peo- 
ple will  be  animated  by  a fenfe  of  the  great- 
nefs  of  the  concerns  with  which  they  are 
intruded.  Diftinguifhed  from  the  bulk  of  the 
Nation,  and  forming  among  themfelves  a Se- 
parate Affembly,  they  will  affert  the  rights  of 
which  they  have  been  made  the  Guardian^, 
with  all  that  warmth  which  the  efprit  de  corps 
is  ufed  to  infpire.  ( a ) Placed  on  an  elevated 
theatre,  they  will  endeavour  to  render  them- 
felves dill  more  confpicuous ; and  the  art  and 
ambitious  adivity  of  thofe  who  govern,  will  now 
be  encountered  by  the  vivacity  and  perfeverance 
of  opponents  aduated  by  the  love  of  glory. 


Ladly,  as  the  Reprefentatives  of  the  People 
will  naturally  be  feleded  from  among  thofe 


(<?)  If  it  had  not  been  for  an  incentive  of  this  kind,  the 
Eitglilh  Commons  would  not  have  vindicated  their  right  of 
taxatia  ' with  fo  much  vigilance  as  they  have  done,  againll 
all  enterprizes,  often  perhaps  involuntary,  of  the  Lords. 
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/’Citizens  who  are  moft  favoured  by^  fortune,  * 
/ and  will  have  confequently  much  to  preferve, 
they  will,  .eVen  in  the  midfl  of  quiet  times', 
keep  a Watchful  eye  on  the  motions  .of  Power. 
As  the  advantages  they  polfefs  will  naturally 
create  a kind  of  rival  ihip  between  them  ahd 
^ >thofe  who  govern,  the  jealoufy  which  they* 
will  conceive  againft  the  latter,  will  give  them 
an  exquifite  degree  of  fenfibdity  on  every 
increafe  of  their  authority.  Like  fjhofe  Ma- 
chines which(  difeover  the  operations  of  Nature, 
while  they  are  yet  imperceptible  to  our  fenfes, 
t?jjey  will  warn  *-the  People  of  thofe  things 
which  of  themfelves  they  never  fee  but  when 
it  is  loo'  late  ; dnd  their  grbater  proportional 
fhare,  whether  of  real  riches,  or  of  thofe  whi<?fh 
lie  in  the  opinions  of  Men,  will  make  them, 
if'  I may  fo  exprefs  myfelf,  the  barometers 
that  will  difeover,  in  their  firll  beginning,  every 
tendency  to  a change:  in  the  Conftitution.  ( a ) 


(<3)  All  the  above  reafoning  effentially  requires,  that  the 
Reprefentatives  of  the  People  (hould  be  compleatly  uhited 
in  intereft  with  the  People.  We  ftpll  foon  fee  that  this 
unionveally  obtains  in  the  Englifh  Conftitution,  and  may  be 
called  the  maftdf-piece  of  it.  .* 
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CHAP.  VII.  f ( 

c 


Ihe  Subject  continued.-^. The  Advantages  that 
'accrue  to  the  People  from  their  appointing 
£ Peprfentatives,  are  very  inconfiderable,  unlefs'  , 
they  alfo  intirely  delegate  their  Legi/lative 
Authority  ti  them . 

,f  -ft-  it 

THE  obfervations  made  in  the  prece- 
ding ^Chapter  are  fo  obvious,  that 1 the 
People  themfelves,  in  popular  Government0, 
have  always  been  fenlible  of  the  truth  of 
them,  and  never  thought  i.t  poffible  to  remedy,, 
by  themfelves  alone,  the  difadvantages  ne- 
cedarily  attending  their  fituation.  Whenever 
the  oppreffions  of  their  Magiflrates  have  forced 
them  to  refort  to  fome  uncommon  exertion  of 
their  legal  powers,  they  have  immediately  put 
themfelves  under  the  direction  of  thofe  few 
Men  who  had  been  inftrumental  in  inform- 
ing and  encouraging  them ; and  when  the 
- { nature  of  the  q;rcumftances  has  required  any 
degree  of  firmnefs  and  perfeverqnce  iq  their 

ft 

condu<5t,  they  never  -have  been  able  to  attain 
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'/the  end  they ' prOpofed  to  themfelves,  but  by 
the  means  of  the  mo  ft  implicit  deference  to 
thofe  Leaders  whom  they  had  thus  appointed. 

Buf  as  thofe  Leaders,  thus  haftily  choferij 
are  eahly  intimidated^  by  the  continual  dis- 
play which  is  made  before  them  of  the 
.terrors  of  Power, — as  that  unlimited  confi- 
dence which  the  People  now  repofe  in  them, 
only  takes  place  when  public,  liberty  is  in 
the  utmoft  danger,  and  cannot  bp?  kept  up 
but^by  an  extraordinary  concurrence  of  cir- 
cumftances,  and  in  which  thofe*who  govern 
ftldom  tallow  themfelves  to  be  caught  more 
than  once,  the  People  have  conftantly  fought 
to  avail  ’themfelves  of  the^fhort  intervals  of 
fuperiority  which  the  chance  of  events  had 
given  them,  for  rendering  durable  thofe  advan- 
tages which  they  knew  would,  of  themfelves, 
be  but  tranlitory,  and  for  getting  fome  perfons 
appointed  whofe  peculiar  office  it  fhould  be  to 
protect  them,  and  whom  the  Conftitution 
lliould  thenceforwards  recognize.  It  is  thus 
that  the  People  of  Lacedaemon  obtained  ffieir 
Ephori,  and  thofe  of  Rome  t>aeir  Tribunes. 

We'  grani  this,  it  will  be  faid ; but  *he 
Roman  People  never  allowed  ^ their  Tnbunes 
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to  conclude  any  thing  definitively ; they,  on 
the  contrary,  referved  to  themfelves  the  right  V, 
c£  ratifying  [a)  any  refolutions  they  fhould  take..  (N 
But  this,  I anfwer,  was  the  very  circuiliftance 

that  rendered  the  inftitikion  of  thofe  TrR 

c . <? 

bimes  totally  ineffectual  in  the  event.  The 
People  thus  wanting  tc  interfere  with  their  own 

u / 

opinion,  in  the  refolutions  of  thofe  on  whom, 
in  their  wifdom,  they  had  determined  intirely 
to  rely,  vand  endeavouring  to  fettle  with  one 
hundred  thoufand  votes,  things  which  would 
have  been  fettled  equally  well  by  the  votes  of 
their  advifers,  defeated  in  the  iffue  every  bene- 
ficial-end.  of  their  former  provifions ; and 
while  they  meant  to  preferve  an  appearance 
of  their  fovereignty,  (a  chimerical  appearance 
indeed ! fince  it  was  under  the  direction  of 
others  that  they  intended  to  vote)  they  fell 
back  into  all  thofe  inconveniences  which  we 
have  before  mentioned. 

The  Senators,  the  Confuls,  the  Dictators, 
and  the  other  Great  Men  in  the  Republic., 
whom  the  people  were  prudent  enough  to 


(.7)  See  Roufleau’s  Social  Contract. 
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fear,  and  iirriple  enough  to  believe,  continued 
brill  to  mix  with  them,  and  play  off  their 
political  artifices.  They  brill  continued  -to 
make  fpeeches  to  them  : (<2)  they  llrill  availed 
themfelves  of  theh*  privilege  of  changing  at 
will  the  place  and  form  of  the  public  meet- 
ings, When  they  did  not  find  it  pofiibl?  to 
direct  the  refolutions  of  the  Ahemblies,  they 
pretended  that  the  omens  were  not  favour- 
able, and  under  this  pretext,  or  others  of  the 
fame  kind,  they  difiolved  them.  (<7)  And  the 

"m ■— r* - — ‘a 

t (a)  Valerius  Maximus  rfelates,  that)  the  Tribunes  of  the 
iPeople  having  offered  to  propofe  fome  regulations  in  regard 
to  the  price  of  corn,  in  a time  of  great  fcarcity,  Scipio  Na- 
fica  over-ruled  the  Affembly  merely  by  faying,  “ Silence^ 
“ Romahs;  I know  better  than  you  what  is  expedient  for 
“ the  Repubiick.  Which  words  were  no  fooner  heard 
“ by  the  People,  than  they  fhewed  by  a filence  full  of 
“ veneration,  that  they  were  more  affected  by  his  authority, 
’**  than  by  the  neceffity  of  providing  for  their  own  fubfift- 
- ‘ ence.” — Tacete , queefo , Quirites.  Plus  enim  ego  quam  vos 
quid  reipublicce  expediat  intelligo.  Qua  voce  audita,  omnes  plena 
venerationis  filcntio , majorem  ejus  autoritaiis , quam  aliment 0- 
rum  fuoru/n . curam  egerunt. 

G ) Quid  enim  majus  ejl  ? ft  de  jure  Augurum  queer imus, 
fays  Tully,  \yho  himfelf  was  an  Augur,  and  a Senator  into 
the  bargain,  quam  pojje  a fummis  imperils  iff  fummis  potefta- 
tibus  Comitiatus  is  Concilia,  vel  iyflituta  dimitterc , vcl  ha- 
I'itceirrJ'cindere  ? Quid  gravius , quam  rein  fujeeptarn  dirimi,  ft 
unus  jfugur  alium  (id  eft,  alium  diem)  dixerit  ? — Se£ 
Legib.  Lib.  II.  §.  12.  i 
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'[Tribunes,  when  they  had  at  length  been  able 

to  efFedt  an  union  among  themfelves,  were 

thus  obliged  to  fubmit  to  the  mortification  of 

feeing  thofe  projects  which  they  had  puvfued 

with  infinite  labour,  and  ' even  through  the 

greatefl  dangers,  irrecoverably  defeated  by  the 

mod:  defpicable  artifices. 

/ 

When,  at  other  times,  they  faw  that  a 
confederacy  wap  carried  on  with  an  un- 
common ^warmth  againft  them,  and  de- 
fpaired  of  Succeeding  by  employing  expe- 
dients of  this?,  kind,  or  were  afraid  of  dimi- 
nifhing  their  etlicacy  by  a too  frequent  ufe,,‘ 
of  them,  they  betook  themfelves  to  other 
ifratagems.  They'*  then  conferred  on'1  the 
Confuls,  by  the  means  of  a fhort  form  of 
words  for  the  occafi on,  [a)  an  abfolute  power 
over  the  lives  of  the  Citizens } or,  even,  ap-<*> 
pointed  a Dictator.  The  People,  at  the  fight 
of  the  State,  mafquerade  which  was  thus  dis- 
played before  them,  were  fure  to  fink  into 
a ftate  of  confternation ; and  the  Tribunes, 
hower/er  clearly  they  might  fee  through  the 


' (a?  Videat  Conful  ne  quid  detriment i Refpublica  capiat. 


C 
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/ artifice,  trembled  alfo  in  their  turn,  when 
/ they  thus  beheld  themfelves  left  without  de- 

O 3 

fenders.  (#.) 

At  other  times,  -they  brought  falfe  accufa- 
tions  again  ft  the  Tribunes  before  the  Afiembly 
itfelf ; or,  by  privately  fiandering  them  to  the 
n people,  they  totally  deprived  them  of  their 
confidence.  It  was  through  artifices  of  this 
kind  that  the  People  were  brought  t p behold, 
without  concern,  the  murder  oj1  Tiberius 
Gracchus,  the  only  Roman  thaf'was  a real 
patriot ; the  only  one  who’  truly  loved 
tile  People. — It  was  alfo  in  this  fame 
manner  ^that  Caius,  who  twas  not  deterred, 
by  his  brother’s  fate,  from  purfuing  the 
fame  plan  of  conduct,  was  in  the  end  fo 
intirely  fcrfaken  by  the  people,  that  nobody 
could  be  found  among  them  who  would  even 
lend  him  a hcrfe  to  fly  from  the*  fury  of 


(a)  “ The  Tribunes  of  the  People,”  fays  Livy,  who 
was  a great  admirer  of  the  Ariftocratical  power,  “ aril  the 
“ People  themfelves,  durft  neither  lift  up  their  eyes,  nor  even 
“ , mutter,  in  the  prefence  of  the  Dictator.”  Nec  adversiis 
Didla.orxam  vim , aut  Tribuni  plebis,  aut  ipfa  Plebs , attollert 
ocuksy  aut  hij. 'cere , audebant. — See  Tit.  Liv.  L.  vi.  §,  1 6? 
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the.  Nobles;  and  he  was  at  laft  compelled  to 
lay  violent  hands  upon  himfe,lf,  while  he  in- 
voked the  wrath  of  the  Gods  on  hi,s  unfaith- 
ful fellow  Citizens. 


At  other  -times,  they  raifed  divifions  among 


th$  People.  Moil;  formidable  combinations 
ffianifeffed  themfelves,  on  a fudden,  at  the 
eve  of  important  tranfadtions ; and  all  mo- 
derate  Men  avoided  attending  Affemblies, 
where  they^  faw  that  all  was  to  be  tumult 


and  confulio^. 


f 


In  fine,  that  nothing  might  be  wanting  t£. 
the  dnfolence  with  which  they  treated  the 
Affemblies  of  th^  People,  ffhey  fometimes 
falfified  the  declarations  of  the  number  of  the 
votes  ; — they  even  once  went  fo  far  as  to  carry 
off  the  urns  into  which  the  Citizens  were 
to  throw  their  fuffrages.  ( a ) 


( a ) The  Reader,  with  refpedt  to  all  the  above  obferva- 
tions,  may  fee  Plutarch's  Lives , particularly  the  Lives  of  the 
two  Gracchi.  I mud  add,  that  I have  avoided  drawing  any 
inftartce  from  thofe  Affemblies,  in  which  one  half  of  the  peo- 
ple were  made  to  arm  themfelves  againft  the  other.  I have 
only  alluded  here  to  thCfe  times  which  immediately  either 
preceded  or  followed  the  third  Punic  war,  tbfit  is,  c;  thofe 
which  are  comrrionly  called  the  bejl  period  at  the  Republic. 

Ct 
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'The  SubjeB  concluded. — Ejfedis  that  have  refult?d, 
in  the  Englijh  Government,  from  the  Peopled' 
Power  being  compleatly.  delegated  to  their 
Reprcfcntatives . 


BUT  when  the  People  ha’Je  intirely 
trufled  their  power  to  a moderate  num- 
ber of,  perfons,  , aff/irs  immediately  take  a 
far  different  turn.  Thofe  who  govern  are 
from  ^hat  moment  obliged?5  to  leave  off  all 
thofe  flratagcms  which  had  hitherto  infur^d 
their  fuccefs.  Inflead  of  thofe  Affemblies 
\\jaich  they  affedled  to  delpile,  and  were  per- 
petually comparing  to  florms,  or  to  the 
current  of  the  Euripus,  ( a ) and  in.  regard  to 


(a)  Tully  makes  no  end  of  his  fimiles  on  this  futne£L 
ghiod  enim  f return , quern  Euripum , tot  mot  us , tantas  &''\d?n 
varias  habere  put  at! s agitat'iones  fuftuum,  quantas  perturba- 
iion'js  & quantos  esfils  habet  ratio  Comittorum  ? See  Orat.  pro 
Muracna." — Cone tj,  fays  he  in  another  place,  ques  ex  imps, - 
ritijfimis  confa‘,  &c.  De  Amicitia.  §.25. 
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which  they,  confequently,  thought  them- 
felves  at  liberty  to  pafs  over1  the  rules  of  Ju-  \ 
ftice,  they  now  find  that  they  have  to  deal 
with  Men,  who  are  their  equals  in  point  of 
education  and  knowledge,  and  their  inferiors 
o ily  in  point  of  rank  apd  form.  They,  in  con- 
fequence,  loon  find  it  neceffary  to  adopt  quite  r 
different  methods  ; and,  above  all,  become  very 
careful  qiot  to  talk  to  them  any  more  about 
the  facre\  chickens,  the  white  or  black  days, 
and  the  b’^bylline  books. — As  they  fee  (their 
new  adverfaries  expedt  to  have  a proper  regard 
paid  to  them,  that  fingle  ci'rcumftance  infpires 
them  with  it : — as  they  fee  them  adt  in  a regu- 
gular  manner,  cbferve  conftant  rules,  in  a word, 
to  proceed  with  form , they  come  to  look  upon 
them  with  refpedt,  from  the  very  fame  reafon 
which  makes  them  themlelves  to  be  reverenced 
by  the  people.* 

The  Reprefentatives  of  the  People,  on  the 
other  hand,  do  not  fail  foon  to  procure  for  them- 
fflves  every  advantage  that  may  enable  them 
effedtually  to  eyert  the  powers  with  which  they 
have  been  intrufted,  and  to  adop^t  every- rule  of 
proceeding  that  may  make  their  refolutions  to  be 
truly  the  refult  of  refledtion  and  deliberation. 
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Thus  it  was  that  in  England  the  Reprefentativeso 
of  the  People,  foon  after  their  firil  eftablilh- 
ment,  were  formed  into  a feparate  Alfembly:-j- 
they  afterwards  obtained  the  liberty  of  ap- 
pointing a Prefidenj: — foon  after,  they  infilled 
upon  their  being  consulted  on  the  lad  fiorrn  of 
the  Ads  to  which  they  had  given  rife  : — ladfy, 
they  infilled  on  thenceforth  framing  thenf' 
themfelves. 

'j) 

In  order  to  prevent  any  pofilbilityv^f  furprife 
in  ^he  courfe  of  their  proceedings,!  it  is  a fet- 
tled rule  with  them,  that  every  t^bpofition,  or 
vill,  mull  be  rpad  /three  times,  at  different 
prefixed  days,  before  it  can  receive  a final 
fandion  1 and,  -before  each  reading  of  the  bill, 
as  welP  as  at  its  firll  introdudion,  an  exprefs 

j 

refolution  mull  be  taken  to  continue  it  under 
'Confideration.  If  the  bill  be  rejeded,  in  any 
one  of  thofe  feveral  operations,  it  mud  be 
dropped,  and  cann-ot  be  propofed  again  during 
the  fame  SelTion.  ( a ) 


{a)  It  is  moreover  a fettled  rule  in  the  Houfe  of  Comlnons, 
that  no  Member  is  to  fpeak  more  th-n  once  in  the  fame  day.  , 
Whtr,  the  number  and  nature  of  the  claufes  of  a Bill  require 
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1 The  Gammons  have  been,  c above  all, 
jealous  of  the  freedom  of  fpeech  in  their 
efIBmbly.  They  have  exprefsly  ftipulated, 
as  we  mentioned  above,  that  none  of 
their  words'  or  fpeeches  ^ Should  be  queftioned 
in  ‘any  'place  out  of  their  Houfe.  In  fine, 
ii>  "order  to  keep  their  deliberations  free 

t r 1 1 

from  every  kind  of  influence,  they  have 
net  allowed  the'r  Prefident  to  give  his  vote, 
or  even  opinion  : — they  moreover  have 

fettled  it  asl^a  rule,  not  only  that  the  Kiij-g 
could  not  fent-5  to  them  any  exprefs  propo- 
fals  about  laws,  or  other  Vubjedts  ; but-  even' 
that  his  name  fhould  never  be  mentioned  in 
their  deliberations,  [a)  ‘ 


that  it  fhould  be  difeuffed  in  a freer  manner,  a Committee 
is  appointed  for  that  purpofe,  who  are  to  make  their  report  * 
afterwards  to  the  Houfe.  When  the  fubjedt  is  of  imports 
ance,  this  Committee  is  formed  of  the  whole  HoiHe,  which 
ftill  continues  to  fit  in  the  fame  place,  but  in  a lefs  folemn 
manner,  and  under  another  Prefident  who  is  called  the 
chairman  of  the  Committee.  In  order  to  form  the  Houfe 
again,  'be  mace  is  replaced  on  the  Table,  and  the  Speaker 
goes  again  into  his  chair. 

(a)  If  any  perfon  w^te  to  mention  in  his  fpeech,  what 
Vthe  King  zvi/hes  to  he , would  be  glad  to  fee , &c.  he  would  be 
immediately  called  to  order  for  attempting  to1  influence  the 
debate , 
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But  the  circumftance  which,  of,  all  others, 
conftitutes  the  fuperior  excellence  of  a Go- 
vernment in  which  the  People  only  adt  through 
Reprefgnta fives,  that  is,  by  means  of  an  affem- 
bly  formed  of  a moderate  number  of  perfons, 
and  in  which  every  Member  has  it*  in  his  pewer 
to  propofe  new  fubjedts,  and  to  argue  and  ^ap- 
vafs  the  queftions  that  arife,  is  that  fuch  a 
Conftitution  is  the  only  one  that  is  capable 
of  the  immenfe  advantage,  and  which  I 
dcy  not  know  if  I have  been  ab fi  to  convey 
an  adequate  idea  to  my  readersAv hen  I men- 
tioned,, it  before,  (<#j  I mean/  that  of  putting 
into  the  hands  of  the  People  the  rribving 
fp rings  *of  the’  Legiflative  -’authority.. 

In  a Conftitution  where  the  People  at  lyrge 
exercife  the  function  of  enadting  the  Laws* 
’as  it  is  only  to  thofe  perfons  upon  whom  the 
Citizens  are  accuftomed  to  turn  their  eyes,  (that 
is,  to  the  very  Men  who  govern)  that  the 
Aftembly  have  either  time,  or  inclination,  to 
. liften,  they  acquire,  at  length,  as  has  conftantly 
been  the  cafe  in  all  Republics,  the  exclufive 
■>  0 
*~r7 — __ . 

(<j)  See  Chap.  iv.  of  this  Book. 


I 


s54  THE  CONSTITUTION 

right  of  propofing,  if  they  pleafe,  when  they 
pleafe,  in  what  manner  they  pleafe.  A pre- 
rogative this,  of  fuch  extent,  .that  it  would 

fuffice  to  put  an  Affembly  formed  of  Men  of 

<1 

the  greateft  parts,  at  the,  mercy  of  a few 
dunces,  and  renders  colhpleatly  illufory  the 

O 

boafted  pcwer  of  the  People.  Nay  more,  as 
thks  prerogative  is  thus  placed  in  the  very 
hands  of  the  adverfaries  of  the  People,  it  forces 
the  People  to  remain  expofed  to  their  attacks, 
in  a condition  perpetually  paflive,  and  takes 
from  them  Vhe  only  legal  means  with  whi^h 
they  might  effectually  defea*  their  ufurpations. 

To  exprefs  the  whole  in  few  words. 
A reprefentative  Confutation  places  the;  re- 
medy in  the  hands  of  thofe  who  feel  the 
diforder  ; but  a popular  Conflitution  places  the 
remedy  in  the  hands  of  thofe  who  caufe  the 
diforder ; and  it  is  necelfarlly  productive,  in  the 
event,  of  the  misfortune, — of  the  political  cala- 
mity, of  trufting  the  means  and  the  care  of 
reprefling  Power,  to  the  Men  who  have  the 
enjoyment  of  power. 


I 
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CHAPTER  IX. 

• ) 

A farther  Difadvantage  of  Republican  Go- 
vernments.— 7 he  People  are  necefj'arily  betrayed 
by  thofe  in  whom  they  trujt. 

U T thofe  general  Aflemblies  aof  a Peo- 
ple who  were  made  to  determine  upon 
things  which  they  neither  ^iderftood  nor 
* examined, — that  gfneral  confufion  in  which 
the  Ambitious  could  at  all  times  hide  their 
artiSceS,  and  carry  on  theiiofchemes  w.ith  fafety, 
were  not  the  only  evils  attending  the  ancient 
Commonwealths.  There  was  a more  lecret 
, defedt,  and  a defedt  that  flruck  immediately 
at  the  very  vitals  of  it,  inherent  in  that  kind 
of  Government. 3 , > 

It  was  impoiTible  for  the  people  ever  to 
have  faithful  defenders.  Neither  thofe  whom 
they  had  exprefsly  chofen,  nor  thofe  Whom 
'Tome  perfonal  advantages,;  enabled  to  govern 
the L Alfemblies,  (for  the  only  ufe,  I muft 
, v ,i  D 


a 


c. 
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lepeat  it,  c which  the  People  evei  make  of 
their  power,  is  to  give  it  awgy,  or  allow  it 
to  be  taken  from  them)  could  poflibly  be 
united  to  them  by  any  common  feeling  of 
the  fame  concerns.  Thrtr  influence  placing 
them,  in  a great  meafure,  upon  a level  with 

thole  who  were  inverted  with  the  executive 

< 

power,  they  cared  little  to  rertrain  opprellions 
out  of  the  reach  of  which  they  faw  them- 
felves  plac.  d.  Nay,  they  feared  left  they 
fhould  thereby  leflen  a power  which  they  knew 
was  one  day  to  be  their ywn ; — if  they  had 
not  even  already  an  adtual  fhare  in  it. 

Thus,  at  Rome,  the  only  end  which  the 

lT  0 

Tribunes  ever  purfued  with  any  degree  of 
earneftnefs  and  perfeverance,  was  to  procure 
to  the  People,  that  is,  to  themfelves,  an 
admiflion  into  all  the  different  dignities  in 
the  Republick.  After  having  obtained  a law 


(«)  How  could  it  be  expedled,  that  Men  who  entertained 
views  of  being  Praetors,  would  elideavour  to  rellrain  the 
power  <!of  the  Praetors, — that  Men  who  aimed  at  being  one 
i day  Confuls,  would  wifli  to  limit  the  power  of  the  Con- 
fuls, — that  Men  whom  tlieir  intereft  with  the  People  ^nnde 
fure  pf  getting  into  the  Senate,  would  ferioufiy  endeavour 
to  confine  the  authority  of  the  Senate  ? 

it 

^ <4. 
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for  admitting’the  Plebeians  to  the  Confulfhip, 
they  procured  for  them  the  liberty  of  inter- 
marrying with  the  Patricians.  They  after- 
wards got  them  adnytted  to  the  Drdtatorfhip, 
to  the  bfhce  of  military  Tribune,  to  the 
Cenforihip  : — in  a word,  the  only-  ufe  th^y 
Inade  of  the  power  of  the  People,  was' to  in-*-* 
create  prerogatives  which  they  called  the  pre- 
rogatives of  all,  but  which  tiley,  and  their 
friends,  alone,  were  ever  likely  to  efijoy.  - 

But  we  db  not  find,  that  the^'  ever  em- 
ployed the  power  of  Jthe  People  in  things 
really  beneficial  to  the  People.  V/e  do  not 
find,  that  .they  ever  fet  bounds  to  the  terrible 
power  ofdts  Magiftrates ; — that  they  ever  re- 
prefied  that  clafs  of  Citizens  who  knew  how  to 
make  their  crimes  to  be  refpedted  * — in  a word, 
that  they  ever  endeavoured,  on  the  one  hand, 
to  regulate,  and  on,  the  other,  to  flrangthen, 
the  judicial  power : precautions  thefe,  with- 
out which  men  misfit  hrup-gle  to  the  end  of 
the  world  without  ever  attaining  liberty.  ( a ) t 

(<2)  Without  fuch  precautions,  law^.  muft  always  be,  as 
Mr.  Po^e  exprefles  ij, 

“ Stilbfor  thi  ftrong  too  weak,  the  weak  too  ftrong.”  * 

. r » l 1 * 
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And  indeed  the  judicial  power,  that  fure 
criterion  of  the  goodnefs  of  a Government,  ^ 


was  always,  at  Rome,  a mere  inftrument  of 
tyranny.  The  Confuls  were,  at  all  times, 
inverted  with  an  abfok'e  power  over  the  lives 
qf  the  Citizens.  The  Di&ators  poffefled  the 
>rfame  right : fo  did  the  Praetors,  the  Tribunes 
of  the  People,  the  judicial  Commifiioners 
named  by  thv  Senate,  and  fo,  of  confequence, 
did  the  r Senate  itfelf ; and  the  fa<ft  of  the 
three  hui/dred  and  feventy  deferters  wh&m  it 
commanded  to  be  thrown  down,  at  one  time, 
as  Livy  relates,  from  the  Tarpeian  rode,  fuhi- 
ciently  fhews  that  they  well  knew  how  to 
exert  it  upon  occafion. 

It  even  may  be  faid,  that,  at  Rome,  the 
power  of  life  and  death,  or  rather  the  right 
of  killing,  was  annexed  to  every  kind  of 
authority  whatever,  even  to  that  which  refults 
from  mere  influence,  or  wealth ; and  the  only 
confequence  of  the  murder  of  the  Gracchi, 
which  was  accompanied  by  thofe  of  three  hun- 
dred, and  afterwards  of  four  thoufand,  un- 
armed Citizens^  whom  the  Nobles  blocked  on 

b 1 r'~ 

the  heady  was  to  engage  the  Senate  to  erert  a 
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Temple  to  Concord.  The  Lex  Porcja  de  ter  go  > 
civiicm,  which  has  been  fo  much  celebrated, 

' * was  attended  with  no  other  effect  but  that  o'f 
more  compleatly  fecuring  againft  the  danger 
of  a retaliation,  "fuph  Confuls,  Praetors, 
Quaeftors,  &c.  as,  like  Verres,  caufed  the 
, inferiour  Citizens  of  Rome  to  be  fcourged  wicb^ 
rods,  and  put  to  death  upon  crofies,  through 
, mere  caprice  and  cruelty.  ( a ) # 

In  fine,  nothing  can  more  compleatly  (hew 
to  Vhat  degree  the  Tribunes  h?A  forfakeri 
the  interefts  of  the  People,  whom  they  were 
appointed  to  defend,  than  that  they  had  allowed 


(a)  If  \ye  turn  our  eyes  to  Lacedaemon,  we  fhall  fee, 
from  feveral  inftances  of  the  juftice  of  the  Ephori,  that 
matters  were  little  better  ordered  there.  And  in  Athens 
itfelf,  which  is  the  only  one  of  the  ancient  Common- 
wealths in  which  the  people  feem  to  have  enjoyed  any  de- 
gree of  real  liberty,  we  fee  the  Magiftrates  proceed  nearly 
in  the  fame  manner  as  they  now  do  among  the  Turks  : and 
I think  no  other  proof  needs  be  given  of  this  than  the 
ftory  of  the  Barber  in  the  Piraeus,  who  having  fpread 
about  the  Town  the  news  of  the  overthrow  of  the  Athe- 
nians in  Sicily,  which  he  had  heard  from  a ftranger  jwho 
had  flopped  at  his  fhop,  was  put  to  the  torture,  by>the 
command  of  the  Archons,  becaufe  jie  could  not  tell  the 
name  x»f  his  author.— See  Plui.  Liji  of  Nicias. 
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> the  Senate  to  in  veil;  itfelf  with  the  power  of 
taxation  : they  even  buffered  them  to  affume  to  - 
themfelves  the  power,  not  only  of  difpenfing 
with  the  laws,  but  alio  of  abrogating  them.(tf) 

In  a word,  as  a neppllary  confeaucnce  of  - 
the  communicability  of  power,  a circumftance 
sr-/lentiajly  inherent  in  the  republican  form  of«  , 
government,  it  is  impofdble  for  it  ever  to  be 
restrained  withm  certain  rules.  Thofe  who  are 
in  a condition  to  controul  or  reprefs  it,  from 
that  very  ^ircumftance,  become  its  defenders. 
Though  the}/  may  have  pfen,  as  we  may  fuppofe, 
from  the  humbleft  Stations,  and  which*  Seemed 


# * ✓ 

[a)  There  are  frequent  inflances  of  the  Confuls  taking 

away  from  the  Capitol  the  tables  of  the  laws  palled  under  their 
predeceffors.  Nor  was  this,  as  we  might  at  firft  be  tempted' 
to  believe,  an  a£t  of  violence  which  fuccefs  alone  could 
juftify;  it  was  a confequence  of  the  acknowledged  po\Ver 
enjoyed  by  the  Senate,  cujus  erat  gr'avijjimum  judicium  de 
jure  legum,  as  we  may  fee  in  feveral  places  in  Tully. 
Nay,  the  Augurs  themfelves,  as  T ully  informs  us,  enjoyed 
that  privilege.  “ If  laws  have  not  been  laid  before  the 
“ people,  in  the  legal  form,  they  (the  Augurs)  may  fup- 
“ [yefs  them  ; as  was  done  with  refpedt  to  the  Lex  Telle , 
“ ty  the-  decree  of  the  College,  and  to  the  leges  Livies , 
“ by  the  advice  of  ^hilip,  who  was  Conful  and  Augur.” 
Legem , fi  non  jure  rogata  cjl,  toller e pgjjunt ; ut  %etiamy 
dureto  Collegii-,  ut  Livias7  confilio  Philippic  Conjutis  & Au~ 
gurisr — See  de  Legib.  Lib.  ii.  §.  12. 
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totally  to  preclude  them  from  all*  ambitious 
views,  they  have  no  fooner  reached  a certain 
degree  of  eminence,  than  they  begin  to  aim 
higher.,  Their  endeavours  had  at  hrft  no  other 
object,  as  they  pfofelfed,  and  perhaps  with 
truth,  than  to  fee  the  laws  executed  : their  only 
yiew  at  prefent  is  to  fet  themfelves  above  thdm ; 
and  feeing  themfelves  raifed  to  the  level  of  a’ 
clafs  of  Men  who  poffefs  all  the  power,  and 
enjoy  all  the  advantages  in  the  .State,  they 
n p.ke  hade  to  join  themfelves  to  them.  ( a ) 


• (<?)  TJ^hich  always  proves  a very  eafy  thing.  It  is  in  Com- 

monwealths the  particular  care  of  that  clafs  of  Men  who 
are  at  the  head  of  the  State,  to  keep  a watchful  eye  over  the 
Peopi'e,  in  order  to'  draw  over  to  their  own  party  any  Man 
who  happens  to  acquire  a confiderable  influence  among 
them  ; and  this  they  are  (and  indeed  muft  be)  the  more 
attentive  to  do,  in  proportion  as  the  nature  of  the  Go- 
ferment  is  more  democratical. 

The  Conftitution  of  Rome  had  even  made  exprefs 
provifions  on  that  fubject.  Not  only  the  Cenfors  could 
at  once  remove  any  Citizen  into  what  Xribe'they  pleafed, 
and  even  into  the  Senate,  (and  we  may  eafily  believe,  that 
they  made  a political  ufe  of  this  their  privilege)  but  it  was 
alfo  a fettled  rule,  that  all  perfons  who  had  been  pro- 
moted to  any  public  office  by  the  People,  fuch  is  the 
Confulfhip,  the  iEdilefhip,  or  Tribunefhip,  became,  ipfo 
fafto,  members  of  the  Senate. — Ses^Middleton’s  Dljj'ertation 
on  tin  %Ro?nan  Senate. 

• / 


» 
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( 

( Perfonal  power  and  independance  on  the 
laws,  being,  in  fuch  States,  the  immediate 
coiifequence  of  the  favour  of  the  People,  they 
are  under  an  unavoidable  neceffity  of  being 
betrayed.  Corrupting,  a^  t it  were,  every  thing 
they1  touch,  they  cannot  fhow  a preference  to 
a py  Man,  but  they  thereby  attack  his  virtue; 
they  cannot  raife  him,  without  immediately 
lofing  him,  and,,  weakening  their  own  caufe 
nay  mor£>  they  thereby  infpire  him  with 
views  direCfty  oppofite  to  their  own,  and  fehd 
him  to  join  knd  increafe  the  number  of  their 
enemies.  . • ea 

Thus,  at  Rome,  after  the  feeble  barrier, 

( < 

which  excluded  the  people  from  offices  of 
power  and  dignity,  had  been  thrown  down, 
the  great  Plebeians,  whom  the  votes  of  the 
People  began  to  raife  to  thofe  offices,  were'” 
immediately  received  into  the  Senate,  as  has 
been  juft  now  obferved.  And  their  families, 
from  that  period,  formed,  in  conjunction  with 
the  ancient  Patrician  families,  a new  combina- 
tion vof  men,  ( a ) which  was  compofed  of  no 

(f  f 

(a)  See  the  Note  («)  page  192. 

( c 
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particular  clafs  of  Citizens,  but  of  *11  thofe  in 
general  who  had  had  power  enough  to  gain  ad?* 
mittance  into  it  j fo  that,  from  that  peri'od, 
only  a Angle  overgrown  head  was  to  be  feen  in 
the  Republic  ; whlcl^  being  formed  of  all  thofe 
who  had  either  wealth  or  influence  of  any  kind, 

and  * the 

1*  * 

power  of  the  people,  ( a ) foon  loft  all  regard 
to  moderation  and  decency.  0 

Every  Conflitution,  therefore,  whatever  may  * 
be  its  form,  which  does  not  provide  for  in-  ^ 
conveniences  of  the-  kind  mentioned  above, 

"S,  ' 

»is  a Conftitution  elTentially  imperfect.  It  is 
in  Man  himfelf  that  the  fource  of  the  evils 
to  be  remedied,  lies  ; general  precautions  there- 
fore can  alone  prevent  them.  If  it  be  a fatal 
error  intirely  to  rely  on  the  juffice  and  equity 
' of  thofe  who  govern,  it  is  an  error  no  lefs 

fatal  to  imagine,  that  while  virtue  and  mo- 

. * 

deration  are  the  conftant  companions  of 
thofe  who  oppofe  the  abufes  of  Power,  all 

1 ■ . 1 ■ ■ 

( a ) It  was  a great  misfortune  for  the  people  of*, Rome, 
whatever  may  have  been  faid  to  the  contrary  by  the  Wri-  * 
'ters  on  this  fubjedl,  that  the  difti'^dtion  between  the  Patri- 
cian?-and  thi  Plebeians  was  ever  aboliflied  ; though,  tn£jy  the 
truth,  this  was  an  event  which  could  not  be  prevented. 

/ . 


> ,,  « 

and  difpofing  at  will  of  the  laws 
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ambition,  < .11  love  of  dominion  are  confined 
to  the  other  party. 

c 

Though  wife  Men  fometimes  may,v  feduced 
by  the  power  of  names,  apd  in  the  heat  of 
political  contentions,  devb  te  from  whalt  ought 
to  be  their,  real  end,  they  neverthelefs  .know, 
flfkt  it  is  not  againfi:  the  Appit,  the  Coruncanii , 
and  the  Cethegi,  but  againfi;  all  thofe  who  can 
influence  the  execution  of  the  laws,  that  pre- 
cautions ought  to  be  taken; — that  it  is  not 
the  Conful,  the  Prastor,  the  Archon,  the  ivfir- 
nifter,  the  King,  whom  we  ought  to  dread, 
nor  the  Tribune,  or  the  Reprfcfentative 'of  thc^ 
people,  on  whom  we  are  implicitly  to  rely; 

( ^ ( * * i . 

but  that  all  thofe  perfons,  without  diftindtion, 
ought  to  be  the  objedts  of  our  jealoufy,  who, 
by  any  methods,  and  under  any  names  what- 
foever,  have  acquired  the  means  of  turning' 
againfi:  each  individual  the  colledtive  ftrength 
of  all,  and 1 have  fo  ordered  things  around 
them,  that  whoever  attempts  to  refill  them, 
k fure-  to  find  himfelf  engaged  alone  againfi. 
' a th'oufand. 


CHAP. 

\ ' 
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• C#  H A P T E R X. 

• v 

Fundamental  difference  between  'the  • Englifio 
Government  and  the  Governmehts^jufi  "de- 
fer ibed. — In  England  all  Executive  Authority  ' 
is  placed  out  of  the  hands  of  thofe  in  whom  the 
People  put  their  confidence. — ? Tfefuliyfs  of  the 
Power  of  the  Grown . .*  * 

% 

IN  what  manner,  therefore^  ihas  the  Engl ifh 

Conftitution  contrived  to  find  a remedy,  for 

political  .evils  which,  from, the  very  nature  of 

Men  ai}d  things,  l'eem  to  be  irremediable  ? 

,How  has  it  found  means  to  oblige  thofe 

perfons,  to  whom  the  People  have  given  up 

tlieir  power,  to  make  them  effectual  and  laft- 

ing  returns  of  gratitude? — thofe  \vho  enjoy 

an  exclufive  authority,  to  feek  the  "advantage 

of  all  ? — thofe  who  make  the  laws,  to  make 

only  equitable  ones  ? It  has  been  by  ;fub- 

jedting  them  themfelves  to  thofe  laws ; and, 

for  >that  purgofe,  by  excluding  them  from 
v -j  ' 

any  mare  m the  execution  of  them.  / 


/ 
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* Thus,  (tthe  Parliament  can  eflajalifh  as  nu- 
merous a Handing  army  as  it  pleafes ; — but 

r* 

immediately  another  Power  comes  forward, 
which  takes  the  abfolute  command-  of  it — 
which  fills  all  the  polls  in  it,  ancj  directs 
its-'  motions  at  its  pleafure. — The  Parliament 
juay  lay  new  taxes  — but  immediately  another , 
Power  feizes  upon  the  produce  of  them,  and 
alone  enjoys  ^he  advantages  and  glory  arifing 
from  thev  dilpofal  of  it.  The  Parliament  may 
even,  if  you  pleafe,  repeal  the  laws  on  which 
the  fafety  of  the  Subject  is  grounded  ; but  it 
is  not  their  own  caprices  qnd  arbitrary  huo 
mours,  it  is  the  caprices  and  paffions  of  other 
Men,  which  they  will  have  * gratified,  < wrhen 
they  fhall  have  overthrown  the  columns  of 
liberty. 

And  the  Englifh  Conflitution  has  not  only 
excluded  from  any  fhare  in  the  Execution  of 
the  laws  thofe  in  whom  ‘the  People  trull  for 
the  enabling  of  them,  but  it  has  alfo  taken 
from  them  what  would  have  had  the  fame 
pernicious  influence  on  their  deliberations, 
the  hope  of  e\rr  invading  that  executive 

r 

authority,  and  transferring  it  to  thCmfeltfes. 

t 

\ * 


€ 
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This  authority  has  been  made  ill  England9 
one  Tingle,  indivifible  prerogative ; — it  has 
been  made ‘forever  the  unalienable  attribute 
of  one  *perfon,  marked  out  and  .afcertained 
beforehand  by  moft  jolemn  laws  and  long- 

eftablilhed  cuftom ; and  all  the  active  forces 

• ’ '■*** 

>in  the  State  have  been  lelt  at  his  difpofal.  ^ ^ 

In  order  to  fecure  Hill  more  this  prero- 
gative again!!  all  poffibility  of*  attempts  from 
individuals,  it  has  been  farther  heightened 
and  flrengthened  by  every  thing  that  can 
attract  and  fix  the  attention  apd  reverence  of 
file  people.  Tlie  power  of  conferring  and 
taking  away  places  and  employments  has  alfo 

been  added  to  it,  and  ambition  itfelf  has  thus 
* 

been  interefted  in  its  fupport. 

A fhare  in  the  Legiflative  power  has  alfo 
been  given  to  the  Man  to  whom  this  pre- 
rogative has  been  delegated  : a paffive  lhare 
indeed,  and  the  only  one  that  can,  with 
fafety  to  the  State,  be  trailed  to  him,  but  by 
the  means  of  which  he  is  enabled  to  defeat 

every  attempt  againfl  his  conlditutional  au- 

J 

Mm2  / 
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Laftly,  '’he  is  the  only  felf-exifting  and  in- 
dependent Power  in  the  State.  The  Gene- 
rals, or  the  Minifters  of  State,  are  fo  only  by  * * 
the  continuance  of  his  will  and  pleafurer:  he 
would  even  difmifs  the(s  Parliament  kfelf,  if 

r 1 e 

ever  he  faw  them  begin  to  entertain  dan- 

£ L * 

^.yerous  deligns } and  he  needs  only  fay  one  , , 
word  to  difperfe  and  annihilate  every  power 
in  the  State  that  might  threaten  his  autho- 
rity. Formidable  prerogatives  thefe  ; but  with 
regard  to  which  we  fhall  be  inclined  to  liay 
alide  our  apprehenlions,.  if  we  refled:,  on  the 
one  hand,  on  the'  great  privileges  of  tlie  peo-*5. 
pie  by  which  they  have  been  counterba- 
lanced, and  on  tire  other  han'd,  on  the  happy 
confequences  that  refult  from  their  being  thus 
united  together. 

From  this  unity,  and,  if  I may  fo  expreis 
myfelf,  this  total  fequeftration,  of  the  Execu- 
tive authority,  this  advantageous  confequence, 
in  the  flrfl:  place,  follows,  which  has  been  ob- 
ferved  in  a preceding  Chapter,  that  the  atten-r 
tion  of  the  whole  Nation  is  direded  to  one  and 
the  fame  objed.  ^ The  People,  ^befldes,  enjoy 
thlV  molt  effential  advantage,  which^  they  would 

f c 

\ ■ ' . 
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vainly  endeavour  to  obtain  under  tb^  Govern- 
ment of  many, — they  can  give  their  confi- 
dence, without  giving  power  over  themfelves, 
and  igainft  themfelves ; they  can  appoint 
Truftee%  without**  at  the  fame  time  giving 


themfelves  Makers 

) Thofe  Men  to  whom  the  People  hav^  ^ 
delegated  the  Power  of  framing  the  Laws, 
are  thereby  made  fure  to  f^el  the  whole 
weight  of  them. — They  can  i^icreafe*  the  pre- 
rogatives of,  the  Executive  power,  but  they 
cannot  inveft  themfelves  with  % it: — they  can- 
hot  diredt  its  motions  ; they  only  can  unbind 
its  hands. 

- ’ > * 

They,  are  made  to  derive  their  importance, 

. nay  they  are  indebted  for  their  exigence, , to 
the  need  in  which  that  Power  hands  of  their 
afliftance ; and  they  know  that  they  would 
no  fooner  have  betrayed  the  trull  of  the  Peo- 
ple, and  compleated  the  treacherous  work, 
but  they  would  fee  themfelves  dilfolved, 
fpurned,  as  inflruments  now  fpent  and  become 
worthlefs. 

^ T>lys  fame-*  difpofition  o^t  things  alfo  pre- 
vents, in  England,  that  effential  defedt^m- 


» 


270  THE  CONSTITUTION 

herent  in  t&e  Government  of  many*,  which  has 
been  deferibed  in  the  preceding  Chapter. 

In  that  fort  of  Government,  th6,  caufe  of 
the  People,'  as  has  been  obferved,  is  conti- 
nually deferted  and  betrfv^d.  The  Arbitrary 
prerogatives  of  the  governing  Powers  t are  at 
jaji  times,  either  openly  or  fecretly  favoured,  not 
only  by  thofe  in  whofe  poffeffion  they  are ; 
not  only  by  thofe  who  have  reafon  to  hope 
that  they'  fhall  fome  time  fhare  in  the  exer- 
cife  of  them ; but  alfo  by  the  whole  croud  of 
thofe  Men  who,  in  confequence  of  the  natural 
difpofition  of  Mankind  to  over-rate  then*  own 
fortune,  fondly  imagine,  either  that  they 
fhall  one  day  enjoy  fome  branch  of  this  go- 
verning authority,  or  that  they  are  even  already, 
in  fome  way  or  other,  affociated  to  it. 

• ** 

But  as  this  authority  has  been  made,  in 
England,  the  indivifible,  unalienable  attribute 
of  one  alone,  all  other  perfons  in  the  State 
are,  ipfo  faBo,  interefted  to  confine  it  within 
its  due  bounds. — Liberty  is  thus  made  the 
, common  caufe  of  all ; — the  laws  that  fecure 
it  are  fupported  ty  Men  of  eyery  rank, and 

(t  ^ 

orcL~ ; and  the  Habeas  Corpus  Adt,  for  in- 

# 

\ ' * 
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tance,  is  zealoufly  defended  by  the  firt 
Nobleman  in  the  Kingdom,  as  by  the  meaneft 
Subjedt.  . ' 

Even' the  Minifter  himfelf,  in  confequence 
of  this  ^alienability o£  the  Executive  authority, 
is  equally  intereted  with  his  fellow  jQitizens, 

* to  maintain  the  laws  on  which  public  liberty  # 
is  founded.  He  knows,  in  the  midt  of  his 
plans  for  enjoying  or  retaining  his  authority, 
that  a Court-intrigue,  or  a J:aprice,  may  at 
every  intan£  confound  him*  with  the  multi- 
tude ; and  the  rancour  of  a ^Sliccelfor  long 
fcept  oht,  fend  him  to  linger  in  the  fame 
jail  which  his  temporary  pallions  might  tempt 
him  *fo  prepare  for  others. 

, In  confequence  of  this  difpoii tion  of  things. 
Great  Men  are  therefore  made  to  join  in  a 
common  caufe  with  the  People  for  retraining 
the  excehes  of  the  Governing  Power ; and, 
what  is  no  lefs  eflential  to  the  ’public  wel- 
fare, they  are  alio,  from  this  lame  caule, 
compelled  to  retrain  the  excefs  of  their  own 
private  power  or  influence ; and  a general 
Ipirit  of  jutice  thus  diffufi  itfeif  throughout 
all  parts  of'  the  State,  J 
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w The  wqj-lthy  Commoner,  the  l^eprefentative 
of  the  People,  the  potent  Peer,  always  having 
before  their  eyes  the  view*"  of  a formida-  ** 
ble  Power,  of  a Power  from  the  attempts 
of  which  they  have  only*  the  Ihielc^  of  the 
laws  to  protedt  them,  and  which  would,  in  the 
hike,  retaliate  an  hundred  fold  upon  them  their , 
fmallefc  adts  of  violence,  are  compelled,  both 
to  wi£h  only  for  equitable  lav/s,  and  to  obferve 
them  with  a l^rupulous  exadtnefs. 

Let  the  People  dread,  therefore,,  (it  is  necef- 
fary  to  the  piefervation  ,of  their  liberty)  but  let 
them  never  intirely'  ceafe  to  love,  the  Throne*, 
that  foie  and  indivilible  feat  of  all  the  adtive 

, „ f t ' *•  * 

powers  in  the  btate. 

, ( 

Let  them  know  that  it  is  that,  which,, 
by  lending  an  immenfe  {Length  to  the  arm  of 
Juftice,  has  enabled  her  to  bring  to  account  as 
well  the  moll  powerful,  as  the  meaneft  of- 
fender ; — -which  has  fupprelfed,  and,  if  I may  fo 
exprefs  myfelf,  weeded  out  all  thole  tyrannies, 
fometimes  confederated  with,  and  fometime.s 
advferfe  to,  each  other,  which  incefiantly  tend 
to  grow  up  in  the  Liiddle  of  civii(  focieties,  . and 
areVhe  more  terrible,  in  proportion*  as  they  feel 
them* elves  to  be  lefs  firmly  eilablilhed. 

\ ' . ‘ 


( 
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Let  them,  ’ know  that  it  is  that*  which ,• 
by  making  all  honours  and  places  depend  on 
**  the  will  c f one  Man,  has  confined  within 
private  walls  thofe  projects,  the  purfuit  of 
which,  jin  former  times,  fhook  the  founda- 
tions  of  whole  States, — has  changed  into  m- 
ftrigues  tile  conflicts,  the  outrages  of  ambition* 
and  that  thofe  contentions  which,  in  the  pre- 
. fent  times,  afford  them  only  matter  of  amufe- 
ment,  are  the  Volcanos  whicl  fet  In  flames 

the*  ancient  Commonwealths’: 

•» 

That  it  is  that,  wlpch,  Jpa*ving  to  the 
i*ich  no  other  ftcurity  for  his  palace,  than 
what  the  peafant  has  for  j his  cottage,  has 

united*  his  caufe  to  that  of  the  latter : — 

% 

the  caufe  of  the  powerful  to  that  of  the 
helplefs  ; — the  caufe  of  the  Man  of  extenfive 
influence  and  connections,  to  that  of  him  who 
is  without  friends. 

It  is  the  Throne  above  all,  it  is’ this  jea- 
lous Power,  that  makes  the  People  fure 
that  its  Reprefentatives  never  will  be  ^any 
thing  more  than  its  Reprefentatives ; and  it 
is  thfj  ever-fubjifting  Carthage  which  vouches 
to  it  for  the  duration  of  their  virtue.  X 
. N -y  ' C H \ P. 

' / • ' 
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Vf 

The  Po^-'  -ts  which  the  People  them/ elves  ex^cife. 
r ? The  ElcEhon  of  Members  of  Parliament . 


HE  English  Conflitution  having  inti- 
mately c^nnedted  the  fate  of  the  Men 
to  whom  the  People  truft  their  power,  with 
that  of  the-  people  the^mfelves,  really  feems, 
by  that  caution  alone,  to  have  procured  tht 
^latter  a compleat  ifecurity. 

However,  as  the  viciditude  of  hum?n  affairs 
may-,  in  procefs  of  time,  realize  events  which  at , 
firfl  had  appeared  mod:  improbable,  it  might 
happen  that  the  Minifters  of  the  Executive 
power,  notwithstanding  the  intered:  they  them- 
felves  have  * in  the  prefervation  of  public 
liberty,  and  in  fpite  of  the  precautions  ex- 
prefsly  taken  in  order  to  prevent  the  effedV 
of  their  influence,  fhould,  at  length,  employ 
fach  efficacious  nicans  as  might  bring  about "a 
furtender  of  fome  of  the  laws  upon  which  this 
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public  liberty  is  founded.  And  though  we 
ihould  fuppofe,  that  fuch  a danger  would 
1 really  be  chimerical,  it  might  at  lead;  happen, 
that, J conniving  at  a vicious  adminidxation, 
and  bei'^ig  over  liberal  of  the  produce  of  the 
labours  of  the  people,  the  Reprefentative^  of 
t the  People  might  make  them  fuffer  many*  <»f 
the  evils  which  attend  worfe  forms  of  Go- 
vernment. . 

Laflly,  as  their  duty  does  Jiot  confid;  only 
in  preferving  their  conftituents  againft  the 
calamities  of  an  arbitrary  Government,  but 
moreover  in  prdturing  them  the  bed;  admi- 
niftration^  podible,  it  migl:^;  happen  that  they 
would  rpanifed:,  in  this  refpeCt,  an  indifference 
which  would,  in  its  confequences,  amount  to 
a real  calamity. 

It  was  therefore  neceffary,  that  the  Confti- 
tution  fhould  furnifh  a remedy  fo^  all  the 
above  cafes  : now,  it  is  in  the  right  of  elect- 
ing Members  that  this  remedy  lies. 

’ When  the  time  is  come  at  which  • the 
commidion  which  the  people  had  given  to 
^J:hey:# delegate  expires,  they  again  ademble  in 
their  ifeveral  Towns  or  Counties:  on  >tfiefe 

* AT  9 
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occafions  *-  they  have  it  in  their  pc  wer  to  eledb 

again  thofe  of  their  representatives  whofe 

former  conduct  they  approve,  and  to  rejedt 

thofe  who,  have  contributed  to  givd  rife  to 

their  complaints.  A hr^nle  remedy  this,  and 
c < # * 

which  only  requiring,  in  its  application,  a 
■knowledge  of  matters  of  fadt,  is  intirely\v 
within  the  reach  of  the  abilities  of  the  Peo- 
ple ; but  a remedy,  at  the  fame  time,  which 
is  the  moil  en^dtual  that  could  be  applied ; 
for,  as  the  evils  complained  of  ,arife  merely 
from  the  peculiar  difpofitions  of  a certain 
number  of  individuals,  to  fet  'afide  thofe  indid 
viduals,  is  to  plucp  up  the  evil  by  the  roots. 

But  I perceive,  that  in  order  to  rpake  the 
regder  fenfible  of  the  advantages  that  may, 
accrue  to  the  people  of  England,  from  their 
right  of  election,  there  is  another  of  their 
rights,  of  which  it  is  abfolutely  necefifary  that 
I fhould  fir  if  give  an  account. 


\ 
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CHAPTER  XU. 

1 

Subject  continued. — Liberty  of  the  PYef, 

% * > 

A S the  evils  that  may  be  complained  ff 

•L  3L  in  a State  do  not  always  arife  merely 

from  the  defedt  of  the  laws,  t»t  alio  from  the 

n^n-execution  of  them,  a no/-execution  too, 

which  is  oftentimes  fuch  that  it  is  impoffible 

to  fubjedt  it  to  any-exprefs  , punishment,  or 

*£ven  to  afcertairt  it  by  any  previous  definition. 

Men,  in,,  feveral  States,  hc-^e  been  led  to  feek 
. a • 4 * 

for  an1expedient  that  might  Supply*  the  una- 
voidable deficiency  of  legislative  provifions, 
and  begin  to  adt,  as  it  were,  from  the  point 
“at  which  the  latter  begin  to  fail.  I mean 
here  to  fpeak  of  the  Cenforial  power : a 

power  which  may  produce  very  great  effects ; 
but  the  exercife  of  which  (contrary  to  that 
vof  the  legislative  power)  muSt  be  left  to  the 
People. 

^.s  the  proofed  end  of  ^Legislation  is  not, 
according  to  what  has  been  obferved  fl/ove. 


y 


' 


to  have  t<he  particular  intention?,  of  indivi- 
duals, upon  every  cafe,  known  and  complied 
with,  but  folely  to  have  what  is  moft  con- 
ducive to  the  public  good  on  the  eccafionS' 

that  arife,  found  out  and  eftablilhe(j,  it  is 
, _ _ C - \ 

not1  an  'effential  requifite,  that,  in  legillative 
oxidations,  every  individual  Should  be  called 
* upon  to  deliver  his  opinion : and  fince  this 
expedient,  which  at  firfl  light  appears  fo  na- 
tural, of  «feekin^  out,  by  the  advice  of  all, 
that  which  concerns  all,  is  found  liable,  when 

c 

carried  into  practice,  to  the  greateSt  incon- 
veniences, we  VlTuSb  not  hefitate  to  ^ lay  it* 
alide'  intirely.  Bur  as  it  is  the  opinion  of 
individuals,  alone,  which  conlKtutes  the  theck 

(i 

of  a cenforial  power,  this  power  cannot  poffibly 
produce  its  intended  effedt,  any  farther  than 
this  public  opinion  is  made  known  and  de-« 
dared : the  fentiments  of  the  people  are  the 
only  thing  . jn  question  here ; and  it  is  of 
confequence  neceffary,  that  the  people  Should 
fpeak  for  themfelves,  and  manifest  thofe  fenti- 
menh,.  A particular  Court  of  Cenfure  there- 
fore elfentially  frustrates  its  intended  purpofe^ 
— it  is  attended,  belides,  with  vfry»  great  inf-  - 
conveniences. 
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As  the  u{e  of  fuch  a Court  is  to0  determine 
upon  thofe  cafes,  only,  which  lie  out  of  the 
province  of  the  laws,  it  cannot  be  tied  down 
to  any  precife  regulations.  As  a farther  confe- 
quence^>fthe  nature  of  its  fun  ft  ions,  it  can- 
not even  be  fub;eSed  to  any  conftituti&nal 
^ 

t check  i 'and  it  prefentS  continually  to  the  £y$t 
the  view  of  a power  intirely  arbitrary,  and 
which,  in  its  different  exertions,  may  affeft, 
in  the  molt  cruel  manner,  Jt he  peace  and 
habpinefs  of  individuals.  (Jj  It  is  attended. 


M\  de  Montesquieu,  and  M.  Roufieau,  and  indeed 


all  the  Writers  I have  met  with*on  this  fubject,  Heftow 
vaft  encomiums  on  the  Cenforial /Tribunal  that  had  been 
inftituted  ^at  Rome; — they  have  not  been  aware  that  this 
power  of  Cenfure,  lodged  in  the  hands  of  peculiar  Magi- 
* ftrates,  with  other  difcretionary  powers  annexed  to  it,  “was 
no  other  than  a piece  of  State-craft,  lilce  thofe  defcribed  in  the 
» preceding  Chapters ; and  had  been  contrived  by  the  Senate  as 
an  additional  means  of  fecuring  its  authority. — Sir  Thomas 
More  has  alfo  adopted  fimilar  opinions  on  this  /ubjedt  ; and 
he  is  fo  far  from  allowing  the  people  to  canvafs  the  actions 
of  their  Rulers,  that  in  his  Syftem  of  Polity,  which  he  calls 
. An  Account  of  Utopia  (the  happy  Region, — rj  and  zo-ao;)  he 
snakes  it  death  for  individuals  to  talk,  about  the  conduct 
of  Government. 

4 1 feel  a kind  of  pleafure,  I mud  confefs,  to  obferve,  on  this 
^ occasion,  that  though  I have  been  c2*lled  by  fome  an  advocate 
for  Power,  I have  carried  my  ideas  of  Liberty  farthey^hau 
many  Writers  who  have  mentioned  tb^t  word  wi'ji  much 
enthufiafm.  f 

/ • ' 
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hefides,  wj,th  this  very  pernicious  confequence, 
that,  by  dictating  to  the  people  their  judgments 
of  Men  or  meafures,  it  takes  from,  them  that  ' 
freedom  of  thinking,  which  is  the,,  noblert 
privilege,  as  well  as  tlie  firmed:  p^rop,  of 
Liberty. 

f W e may  therefore  look  upon  it  as  a farther  ^ 
proof  of  the  foundnefs  of  the  principles  on 
which  the  Enodifh  conrtitution  is  founded, 
that  it  hacs  allckted  to  the  people  themfelves 
the  province  of  op'enly  canvafling  and  arraign- 
ing the  conchidt  of  thofe  who  are  inverted 

• ° c 

-with  any  branch  ’of  public  - authority  and' 
that  it  has  thus^  delivered  into  the  hands 
of  the  ° People  at  large,  tfie  exerciie  of 
the  Cenforial  power.  Every  fubjed  in  Eng- 
land has  not  only  a right  to  prefent  peti- 
tions, to  the  King,  or  the  Houfes  of  Par- 
liament but  he  has  a right  alfo  to  lay  his 
complaints  tnd  obfervations  before  the  Pub- 
lic, by  the  means  of  an  open  prefs.  A 
formidable  right  this,  to  thofe  who  rule  Man- 
\ kind  • and  which,  continually  difpelling  the 
cloud  of  majefty,  by  which  they  are  fur- 
rouaded,  brings  them  to  a level  with  the  felt 


c 
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• • • ^ 
of  Mankind,  and  ftrikes  at  the  very  being 

of  their  authority. 

* . , ' * 
And  indeed  this  privilege  is  that  which  has 

been  obtained  by  thJ  People,  with  the  greatest 

difficult,  ancl  t'-;-^in  point  of  time*  at  the 

expenccvyaf  the  Executive  power.'  T?eedjm 

' was  in  every  other  refpedt  already  eftabliffiedf  ’ 

when  the  Englifh  were  ftill,  with  regard  to 

the  public  expreffion  of  their  fej  jtiments,  under 

a yoke  that  may  be  called  ck  p>otic.  Hrftory 

abounds  with  inftances  of  the  leverity  of 

the  Court  of  Star-Chamber,  » againft  thofe 

j j , 

who  prefumed  to  write  on  political  fubjedls. 

It  had  fi,xed  the  number)  of  printers  and 
printingspreffes ; and  appointed  a Licenfer , 
without  whofe  approbation  no  book  could 
be  published.  Befides,  as  this  Tribunal 
^ ~fi£cided  matters  by  its  own  fingle  authority, 
and  without  the  intervention  of  a Jury,  it 
was  always  ready  to  find  thofe  perfonS  guilty, 
whom  the  Court  was  pleafed  to  look  upon 
a?  fuch  ; nor  was  it  indeed  without  ground 
that  Chief  Juflice  Coke,  whofe  notions  of 
liberty  were  fomewhat  tainted  with  the  pre- 
judices of  the  times  in  which  he  livc3, 

h • O’* 
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concluded  the  elogiums  he  has  bellowed  on  this 
Court,  with  faying,  that  " the  right  infdtution 
“ and  orders  thereof  being  obferved,  it  doth 
“ keep  all  England  in  ^iiiet.” 

(After  the  Court  of  Stlf  Jh^mber  Lad  been 

\ ^ _ _ 

aliolifficd,  the  Long  Parliament,  whoT?  conduct 
f 'and  affumed  power  were  little  better  qualified' 
to  bear  a fcrutiny,  revived  the  regulations 
againft  the  frlxiom  of  the  prefs.  Charles  the 
Second,  and  atkr.him  James  the  Second,  pro- 
cured farther  renewals  of  them.  ‘ Thefe  latter 
Ads  having  fcxpired  > in  the  year  1692,  were, 
at  this  asra,  although  pofterior  to  the  Revolu- 
tion, continued  fir  two  years,  longer ; To  that 
it  was  not  till  the  year  1 694,  that,  in  confe- 
quence  of  the  Parliament’s  refufal  to  continue 
the  prohibitions  any  longer,  the  freedom  of 
the  prefs,  (a  privilege  which  the  Executive 
power  could  not,  it  feemed,  prevail  upon  itfelf 
to  yield  up  to  the  people)  was  finally  efta- 
blifhed. 


In  what  then  does  this  liberty  of  the 
prefs  precifely  confifl  ? Is  it  a liberty  left]  to 
^ery  one  to  publifh  any  thing  coip^-^at^ 
hisyhead;  to  calumniate,  to  blacken,  whom 

^ ■'  . Y , * 
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he  pleafes  ? ) ’ No  ! the  fame  laws  that  prote<^ 
the  perfon  and  the  property  of  the  individual, 
have  alfo  , fecured  his  reputation ; and  they 
decree  againft  libels,  when  really  fo,  punifh- 
ments  of  the  falne  kind  as  are  eltablifhed 
in  other  Countries''."’  But,  on  the’ other  hJnd, 
they  d<^  not  allow,  as  in  other  StatVs,  that 
a Man  fhould  be  deemed  guilty  of  a crime  fot 
merely  publifhing  fomething  in  print;  and 
they  appoint  a punifhment  e My  againft  him 
who  has  printed  things  that  are  criminal, 
and  who  is  declared  guilty  of,,  fo  doing  by 
> twelve*  of  his  equals,  'appointed  to  determine 
upon  his'cafe,  with  the  precautions  we  -have 
before  ddfcrihed.  • 


The  liberty  of  the  prefs,  as  eftablilhed  in 
England,  confifts  therefore,  (to  define  it  more 
jprecifely)  in  this,  that  neither  the  Courts  of 
Juftice,  nor  any  other  Judges  whatever,  are 
authorifed  to  take  any  previous  nqtic'e  of  wri- 
tings intended  for  the  prefs ; but  are  confined  to 
thofe  which  are  actually  printed  ; andmuft,  in 
thefe  cafes,  proceed  by  the  Trial  by  Jury, 

^ * 

’ It  is  even  the  latter  gircumftance  which 

more'  particularly  constitutes  the  freedom*  of 

Q o 2 * 
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the  prefs.r  If  the  Magiftrates,  though  con- 
fined, in  their  proceedings,  to  cafes  of  criminal 
publications,  were  to  be  the  foie  Judges  of  the  « 
criminal  nature  of  the  things  published,  it 
might  eafily  happen  that,  'With  regard  to  a 
poiM,  which,  like  this,  la  highly  excites  the 
jeataufy*  of  the  governing  Powers,  they'  would  , 
f dxert  themfelves  wdth  fo  much  fpirit  and  perfe- 
verance,  that  they  might,  at  length,  fucceed 
in  comp]^,atly  linking  off  all  the  heads  of 
the  hydra,  'v-.  ° 

Eut  whether  the  authority  of  the  Judges  be 

L o 

exerted  at  the  motion  of  a private  individual*  r 
or  whether  it  be  Jt  the  inftance  of  the  Go- 
vernment itfelf,  tlieir  foie  ofhde  is  to  de'clare 

IK 

the  puniihment  eflablifhed  by  the  law ; — it  is 
to  fhe  Jury  alone  that  it  belongs  to  determine 
on  the  matter  of  law,  as  well  as  on  the  matter*  <- 
of  fadt ; that  is,  to  determine,  not  only  whether 
the  writing  which  is  the  fubjedt  of  the  charge, 
has  really  been  cornpofed  by  the  Man  charged 
with  having  done  it,  and  whether  it  be  really 
\ meaift  of  the  perfon  named  in  the  indidt- 
meat  5 but  al  fo,  whether  its  contents  arpa 
crirpinah  ' c‘  r c 

w 
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And  though  the  law  in  England  does  not 
allow  a Man,  profecuted  for  having  publiihed  a 
* libel,  to  offer  to  fupport  by  evidence  the  truth 
of  the  fadts  contained  in  it,  (a  mode  of  pro- 
ceeding^. which  would  be  attended  with  molt 
mifchievous  confequences,  and  is  every  where 
.profcribed)  yet,  ( a ) as  the  indidhnent  is  rb 
cxprefs  that  the  fadts  are  falfe>  malicious , &c. 
and  the  Jury,  at  the  fame  time,  are  foie  mailers 
of  their  verdidl,  that  is,  may  ground  it  upon 
what  confiderations  they  pieafe,  it  is  very 
probable  that  they  would  acquit'  the  accufed 
party,  if  the  fadts  alferted  in  the  writing  be- 
fore them,  were  matter  ofj  undoubted  truths 

and  of  a general'  evil  tendency, 

) 

And  this  would  Hill  more  likely  be  the  cafe, 
if  the  condudt  of  the  Government  itfelf  was 
- jtraigned ; becaufe,  belides  this  oonvidtion 
which  we  fuppofe  in  the  Jury,  of  the  cer- 
tainty of  the  fadts,  they  would  allb  -be  deter- 


( a ) In  actions  for  damages  between  individuals,  the  cafe, 
if,I  miftake  not,  is  different,  and  the  defendant  is  allowed 

to  produce  evidence  of  the  fadts  afl&ted  by  him. 

■*=*•>  . , 1 » 


mined  by>  their  fenfe  of  a principle  generally 
admitted  in  England,  and  which,  in  a late 
celebrated  caufe,  has  been  llrongly  infilled 
upon,  viz.  That,  though  to  fpeak  ill  of 

u individuals  was  deferving  of  repre.henfion, 
cc  yet,  the  public  adts  o?  Government'  ought 
«f  ltd  lie  open  to  public  examination,  and  t 
((  that  it  was  a fervice  done  to  the  State, 
to  canvafs  them  freely.”  (a) 

And  indeed  this,  extreme  fecurity,  with 
which  every  man  in  England  is  enabled  to 
communicate1  his  fentiments  to  the  Public, 

t 0 * 

and  the  general  concern  which  matters  rela- 
tive to  the  Government  are  always  fure  to 
create,  has  wonderfully  multiplied  all  ‘kinds 
of  public  papers.  Befides  thofe  which,  being 
publifhed  at  the  end  of  every  year,  month, 
or  week,  prefent  to  the  reader  a recapitula 
tion,  of  every'  thing  interefling  that  may  have 

n - 

been  donevor  laid  during  "their  refpe&ive  pe- 


(<?)  Sec  Serjeant  Glynn’s  Speech  for  Woodfall  in  the  pro- 
fecution  againft  the  latter,  by  the  Attorney-General,  ^pr 

publifhing  Junius’s  letter  to  the  King.  v 
r 


c 


riods,  there  are  feveral  others  whr&i,  making 
their  appearance  every  day,  or  every  other  day, 
communicate  to  the  public  the  feveral  mea- 
fures  taken  by  the  Qovernment,  as  well  as  the 
different  important  ^ caufes,  whether  civil  or 
criminal,  that  occur  in  the  Courts  of  Juftice ; 
and  fketches  from  the  fpeeches,  either  of  the 
Advocates,  or  the  Judges,  concerned  in  the 
decifion  of  them.  During  the  time  the  Par- 
liament continues  fitting,  tb  i votes,  or  refo- 
> 

lutions,  of  the  Houfe  of  Commons,  are  daily 
publifhed  by  authority ; and  the  moll  inter- 
filing ’ fpeeches*  in  both  Houfes,  are  taken 
down  in  fhort-hand,  anc|  communicated  to 
the  Public,  in'  print. 

, Laflly,  the  private  anecdotes  in  the  Metro- 
polis, and  the  Country,  concur  alfo  towards 
^filling  the  colle&ion ; and  as  the  feveral  public 
papers  circulate,  or  are  tranfcribed  into  others, 
in  the  different  Country  Towns,  * and  even 
find  their  way  into  the  villages,  where  every 
.Man,  down  to  the  labourer,  perufes  them  v/ith 
a fort  of  eagernefs,  every  individual  becomes 

V 

acquainted  with  the  State  «af  the  Nation,  from 
one  end  to  the  other ; and  by  thefe  means  ’the 


< 
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general  infurcourfe  is  fuch,  that  the*  three  King- 
doms feem  as  if  they  were  one _ Angle  Town. 

C- 

And  it  is  this  public  notoriety  of  all 
things,  that  conftitutesc  the  fupplemental 
pov^er,  or  check,  which, ^a^.^ave  faid\  above, 
is  (fo,  #feful  in  order  to  remedy  the  unavoid- 
f ?tle  infufficiency  of  the  lav/s,  and  keep  within 
their  refpedive  bounds,  all  thofe  perfons  who 
enjoy  any  fharefpf  public  power. 

As 'they  are  thereby  made  fenfible,  that  <ail 
their  adions  < are  expofed  to  the  'public  view, 
they  dare  not1  venture  upon  thofe  ?.ds  of 

• 1 . i o . ’• ( 

partiality,  thofe  fecret  connivances  at  the  ini- 
quities of  particular  perfons,  ( or  thofe  vexa- 
tious practices,  which  ,the  Man  in  office  is 
too-  apt  to  be  guilty  of,  when,  exercifing  his  . 
office,  at  a diftance  from  the  public  eye,  and, 
as  it  were,  in  a corner,  he  is  fatisfied  that, 
provided  Jie  be  cautious,  he  may  difpenfe 

*C 

with  being  juft.  Whatever  may  be  the  kind 
of  abufe  in  which  perfons  in  power  may,  in 
fuchr  a ftate  of  things,  be  tempted  to  indulge 
themfelves,  they  are  convinced,  that  their  irre- 
gularities will  be  ikimediately  divulged.  The 
Juryn^an  knows  that  his  verdid,  the  Judge* 
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that  his  dirddtion  to  the  Jury,  wi]^  prefentty, 
be  given  out  to  the  Public  .‘and  there  is  no 
i Man  in  office,  but  who  finds  himielf  com- 
pelled-, jri  almod  every  indance,  to  choofe 
between  t his  duty,’  and  a furrender  of  all  his 
former  ^eputationV^" 

It  will’,  I am  aware,  be  thought  that;  I fpeai 
in  too  high  terms,  of  the  effedts  produced 
by  public  papers.  I confefs  \ndeed,  that  all 
the  pieces  contained  in  them  ^re  not’  patterns 
of  *good  real'oning,  or  the  'trued  Attic  wit ; 
but,  on  the  other  hand,  it  ndver  happens 
ffiat  a ' fubjedt  »in  which  the  laws,  or  in 
general  the  public  welfare jj  are  really  con- 
cerned’, fails  to*  call  forth  fome  abler  writer, 
who,  under  one  form  or  another,  communi- 
cates  to  the  public  his  obfervations  and  com- 
,,njaints.  I ffiall  add  here,  that,  though  an 
upright  Man,  who  may  labour,  for  a while, 
under  a drong  popular  prejudice,  may,  encou- 
raged by  the  confcioufnefs  of  his  innocence, 

• endure  with  patience  the  fevered  imputations, 
. a guilty  Man,  hearing  nothing  in  the  reproaches 

c-f, the  public,  but  what  he  knows  to  be  true, 

• anA-fchready  jjfbraids  himfelf  with,  is  very  far 

pP 
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from  eniQ^ing  any  fuch  comfort' j and  that* 
when  a man’s  owi.  confcience  takes  part  againft 
him,  the  mold  defpicab-le  weapon  is  fuffici.ent  % 
to  wound  him.  to  the  quick,  (a)  u , :• 

Even  thofe  perfons,.  whofe  greaUnefk  feems 
moil  to  fet  them  abo.ve  the  reach  of  public  cen.~ 
fLre,  are  not  thofe  who,  lead:  feel  it's  effects.  < 

r 

They  have  need  ,of  the  fuffrages  of  that  vul- 
gar whom  they/affed:  to  defpife,  and.  who  are,, 
after  all, ' the  dhpenfers  of  that  glory,,  which,* 
is  the  real  objedc*  of  their  ambitious,  cares. 
Though  all  'have  not., as  much  hncerity  as 
Alexander,  they  have  equal  reafon  to  disclaim/ 
o People!  what  fills  do  we  not  undergo,  iip. 
order  to  gain  your  applaufe ! 


( a ) I {hall  take  this  occafion  to  obferve,  that  the  liberty.' 
of  the  prefs  is  fo  far  from  being  injurious  to  the  repu- 
tation of  individuals,  (as  fome  perfons  have,  complained, 
that  it  is,  on  the  contrary,  its  fureft  guard.  When  there 
exifls  no  mains  of  communication  with,  the  Public,  every  one- 
is  expofed*\frithout  defence,,  to  the  fecret  {hafts  of  malignity 
and  envy.  The  Man  in  ofHce  lofes  his  reputation,  the  Mer- 
chant his  credit,  the  private  individual  his  character,  with-  . 
Qufcfo  much  as  knowing,  either  who  are  his  enemies,  or  which. 
Way  they  carry  on  their  attacks.  But  when  there  is  a free 
prefs,  an  innocent  Man  immediately  brings  the  matter  ipto. 

once^.by  a 


^at  once^.pv 

challenge  given  to  all,  to  lay  before  the  public  the  grounds  of 


epen  day,  and  crufhe!;  his  adv.erfaries* 
nge  g 

their  f veral  imputations. 

v 
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I confefs/*  that  in  a State  whep-dlie  People 
dare  not  fpeak  , their  fentiments,  but  with  a 
view  to  pleafe  the  ears  of  the.ir  rulers,  it  is 
poflible  that  either  the  Prince-,  or  thofe  to 
whom  hb  has  tru%d  lys  authority,*  may  fore- 
times njillake  the  natureTf  the  public*CI^ji |i— 
ments,  or  that,  for  want  of  that  affeftion^  0 
of  which  they  are  Tefufcd  al\  public  marks, 
they  may  reft  contented  with  .wifpiring  terror, 
and  make  themfelves  amends,  in  beholding  the 

overawed  multitude  fmother  their  complaints. 

) 

But  when  the  laws  ’give  a full  fcope  to  the 
people  for  the  expreflion  of  their  fentiments, 
thofe  whc\  govern  cannot  conceal  from  them- 
felves the  difagreeable  truths  which  refound 
from  all  tides.  They  are  obliged  to  put  up 
even  with  ridicule ; and  the  moft  filly  jefts 
‘ are  not  always  thofe  which  give  them  the 
lead  uneafinefs.  Like  the  lion  in  t}le  fable, 
they  mud:  bear  the  blows  of  thofe’  enemies 
whom  they  defpife  the  mod: ; and  they  are,  at 
length,  flopped  fhort  in  their  career,  and  com- 
pelled to  give  up  thofe  unjuft  purfuits  which 
they  find  to  <|raw  upon  them,  inftead  of  that 


t'  > 


admiration  which  is  the  propofed  end  and 

2 Pp  2 


reward  bFxheir  labours,  nothing  «but  mortifi- 
cation and  difguff. 

In  fhort,  whoever  confiders  what  it  is  that 
confiitutes  the  moving  pfiffciple  of  what  we 
caK  great  affairs,  and  > ss?  ^'vincible^  fenfibi- 
lity^^Mali  to  the  opinion  of  his  fellew  crea- 
tures, will  not  hefitate  to  affirm  that,  if  it 
were  poffible  fj r the  liberty  of  the  prefs  to 
exifi  in  t a demotic  government,  and  (what  is 
not  'lefs  difficult)  for  it  to  exifi  without 
changing  the  conflitution,  this  liberty  of  the 
prefs  would  a4lone  foitfn  a counterpoise  to  the 
power  of  the  Prince.  If,  £or  example,  in  an 
empire  of  the  Eaf(;  a fandluary  could  be  found, 
which,  rendered  refpedtable  by  the  anoient  reli- 
gion of  the  people,  might  infure  fafety  to  thofe, 
wrho  fhould  bring  thither  their  oblervations  of 
any  kind;  and  that,  from  thence,  printed  papeio- 
ihould  i;ffue,  which,  under  a certain  feal, 
might  be  equally  refpected,  and  which,  in 
their  daily  appearance,  fhould  examine,  and 
freply  difcufs^-the  conduct  of  the  Cadis,  tfie 
Balhaws,  the  Vizir,  the  Divan,  and  the  Sultan 
himfelf,— that  .would,  introduce  immediately 
fome  degree  of  liberty. , 
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T/j,  Su’J^^continued'. 


I\ 


y^NCTHER  effect,  and  f very  confideraHe 
one,  of  the  liberty  of  the  prefs,  is,  that 
it  enables  the  People  effedual.j  to  exert  thole 
means  which  the  ConftitutioA  has  > beftowed 
on  them,  of  influencing  the  motions  of  the 

Government.  3, 

° 

It  has  been  *obferved  before,  how  it  came 

» i 

to  be  a piatter  of  impoffibility  for  any  large 
numbeK  of  Men,  when  obliged  ' to  ad 
in  a body,  and  upon  the  fpot,  to  take 
any  well-weighed  refolution.  But  this  in- 
convenience, the  inevitable  confequence  of 
their  lituation,  does  in  no  wife  argipe  a per- 
fonal  inferiority  in  them  with  relped  to  the 
few  who,  from  fome  accidental  advantages, 
.are  enabled  to  influence  their  determinations. 
It  is  not  Fortune,  it  is  Nature,  that  has  made 
the  effential  differences  between  Men ; and 
whatever  appellation  a fmall  number  of  perfdns. 
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•\fyho  fpeak^.uhout  fufficient  reflection,  may  affix 
' » 

to  the  general  body  of  their  fellow-creatures, 
the  whole  difference  between  the  'Statefman, 
and  many  a Man  from  arjiong  what  they  call 
the^  dregs  of  the  Peopl^.  (ffiten  lies*  in  the 
rough  outfide  of  thc'-iatter:  a difguife  which 

/Sr  - - ^ r g 

lif ay  fall  off  0.1  the  firfl  occafion,  and 
more  than  on  Cephas  it  happened,  that  from 
the  middle  oh'  a multitude  in  appearance 
contemptfole,  mere  have  been  feen  to  rife 
at  once  Viriatuses,  or  Spartacuses. 

Time,  and  a more  favourable  fituation,  (tore- 

i-  _ ( i 

peat^if  once  more)  are  therefore  the  only  things 
wanting  to  the  People  ; and  the  freedom  of  the 
prefs  affords  the  remedy  to  thefe  difad  vantages. 
Through  its  affiftance  every  individual  may, 
at  his  leifure  and  in  retirement,  inform  him- 
felf  of  every  thing  that  relates  to  the  queftions 
on  which ^he  is  to  take  a refolution.  Through 
its  affiftancef,  a whole  Nation,  as  it  were 
holds  a Council,  and  deliberates ; flowly  indeed, 
(for  a Nation  cannot  be  informed  like  an, 

r 

affembly  of  Judges)  but  after  a regular  man- 
ner, and  with  certainty. — Through  its  affifl- 
ande,  all  matters  of  fadt  are,  at  length,  made 


fi 
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clear  > and,  by  means  of  the  conflict  of 
the  different  anfwers  and  •'  -plies,  nothing  at 
lafl  remains,  but  the  found  part  of  the 
arguments.  ( a ) 

Hence?,  though  good  Men  mav  not  think 
themfelves  obliged  to  col-^sr  implicitly  in  the 

sa  0 1 » * -me* 

tumultuary  refolutions  of  \ People 


rrQ 


[a)  This  right  of  publickly  difcuflin  political  fubjedts,. 
is  alone  a great  advantage  to  a People  wl)3  enjoy  it  ; and  if 
the  Citizens  of  Geneva,  for  inftapce,  have  preserved  their 
libeity  better  than  the  People  have  L^en  able  to  do  in  tha 
other  Commonwealths  of  Switzerland,  it  is,  I think,  owing 
to  the  extenfive  right  they  poflefs,  of  making  public  remon- 
ftrances  their  Magi/lrates.  To  thefe  remonftrances  the 
Magiftrates,  for  inftance  the  Council  of  Twenty-five^  to- 
which  they  are  ufually  made,  are  obliged  to  give  an  anfwer. 
If  this  anfwer  does  not  fatisfy  the  remonftxating  Citizens, 
they  take  time,  perhaps  two  or  three  weeks,,  to  make  % 
reply  to  it,  which  muft  alfo  be  anfwered  ; and  the  num- 
ber of  Citizens  who  go  up  with  each  new  remonftrance, 
increafes,  according  as  they  are  thought  to  have  reafon  on 
their  fide:  thus,  the  remonftrances,  which  were  made  fome 
years  ago,  on  account  of  the  fentence  againft[  the  cele- 
brated M.  Rouii'eau,  and  were  delivered  at  ftrft  tfy  only  forty 
Citizens,  were  afterwards  often  accompanied  by  about  nine. 

hundred. This  circumftance,  together  with  the  ceremony 

1 with  which  thofe  remonftrances,  (or  Reprefentations , as  they 
more  commonly  call  them)  are  delivered,  has  rendered  them 
a great  check  on  the  conduct  of  the  Magiftrates : they  even 
h'avp  been  ftill  more  ufc-ful  to  the  Citizens  of  Geneva,  as  a 
prevejy\ve,  thanks  a remedy;  and\iothing  is  more  likely 
to  deter  the  Magiftrates  from  taking  a ftep  of  any  kind, 
than  the  idea  that  it  will  give  rife  to  a Reprefinlation.  ’> 
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Qrators  take  pains  to  agitate  ; yet  on  the  other 
hand,  when  tills  rame  People,  left  to  itfelf, 
pe;  feveres  in  opinions  which  have  for  a long  ^ 
time  been  difcuffed  in  public  writings,  and 
from  which,  (it  is  effentiaPco  add)  all  errors 
concernins;  fadts  hav^'  ueen  * removed,  fuch 
p^ieverance  appears  to  me  a very  remediable 
hecifion ; and  it  ps  then,  though  only  then, 
that  we  may  {fitly  lay,- — “ the  voice  of  the 
“ People*,  is  the  voice  of  God.” 

How,  therefore]  can  the  people  of  England 
affiy  when,  having  formed  opinions  which  may 
really  be  called  their  own,  they  thiiik  they* 
have  juft  caufe  to  complain  again  ft  the  Ad- 
miniftration  ? It  is,  as  has  been  faid  above, 

a 

by  the  means  of  the  right  they  have  of 
eledting  their  Reprefentatives ; and  the  fame 
method  of  general  intercourfe  that  has  ii\: 
formed  them  with  regard  to  the  objedts  of 
their  complaints,  will  enable  them  likewife  to 
apply  the  remedy  to  them. 

Through  this  means  they  are  acquainted 
with  the  nature  of  the  fubjedts  that  have  been 
deliberated  upon  gn  the  Affembly  of  their 
Reprefentatives  ; — they  are  informld  by  wlTbm 
the  (SxfFerent  motions  were  made, — by  whom 
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they  were  Supported;  and  the  rp^aner  after 
which  the  fuffrages  are  delivered,  is  fuch, 
that  they  always  can  know  the  names  of  th'Jfe 

O 

who  ’would  vote  conflantly  for, the  advance- 
ment of»  pernicious  meafures. 


And  .{he  People  not  dttlv  know  thy-jaar- 
'ticular  difpohtions  of  every1]  Member,  of  tlie, 


Houfe  of  Commons ; but  Lye  general  noto- 
1 riety  of  all  things  gives  therm  alio  j know- 
ledge of  the  political  fenti.^eiits  of  the  grjsateft 
part  of  thofe  whom  their^  fituation  in  life 
renders  fit  to  fill  a » place  in,  that  Hcufe. 
A’nd  availing  th£mfelves  of  the  feveral  va- 
cancies that  happen,  and  ftill  more  of  the 
opportunity  of  a general  election,  they  purify 
(either  fucceffively,  or  at  once,  the  Legillative 
AlTembly ; and  without  any  commotion,  or 
• danger  to  the  State,  they  effed  a material 
reformation  in  the  views  of  the  Government. 

I am  aware  that  foine  perfons  will  doubt 
of  thefe  patriotic  and  fyflematic  views,  which 
I.  attribute  to  the  People  of  England,  and  y/ill 
objed  to  me  the  diforders  that  fometimes 
happen  at  Elections.  But  th*  reproach,  which, 
by  the  way,  comes  with  but  little  propriety 

. > CLq  3 
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from  W rigors  who  would  have ' the  People 
tranfaCt  every  tlhbtg  in  their  own  perfons,. 
thij  reproach,  I fay,  though  true , to  a cer- 
tain degree,  is  not  however  fo  much  fb,  as 
it  is  thought  by  certain  perfons  who  have 
taken  only  a fuperfgCTi  furvey  of  the  ftate 

of 'ftlniigs.  ' cr* 

c • 

Without  doub',  in  a Conftitution  in  which 
ail  important  ca  des  of  uneafinefs  are  fo  eftec- 
tually  prevented",  it  is  impofible  but  that  the 
people  will  have  long  intervals  of  inattention* 
Called  upon,°on  a fudden,  from  that  ftate  of 
inactivity,  to  eleCt  Reprefentatives,  they  have'" 
not  examined,  beforehand,  the  merits  of  thofe 
who  afk  them  their  votes ; and1  the  latter  have, 
not  had,  amidft  the  general  tranquillity,  any  op- 

t c 

portunity  to  make  themfelves  known  to  them.. 

The  Eledtor,  perfuaded,  at  the  fame  time,1*' 
that  the  gerfon  whom  he  will  eleCt,  will  be 
equally  interefted  with  him  in  the  fupport  of 
public  liberty,  does  not  enter  into  laborious 
difquifitions,  and  from  which  he  fees  he  may 
exempt  himfelf.  Obliged,  however,  to  give 
the  preference  to  t,fome  body,  he  forms  his 
-choice  on  motives  which  would  hot  be^^x- 
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3 

cufable,  if  it  were  not  that  fomgesAotives  arb 
-neceflary  to  make  a choice,'  and  that,  at  this 
inftant,  he  is  not  influenced  by  any  o their : 
and  indeed  it  muft  be  confeffed,-  that,  in  the 

*3  * 

ordinary  courfe  of  jhings,  and’  with  Electors 

) ^ ''V*  * 

of  a certain  rank  in  lm^v\|hat  Candidate,  who 
happens } to  give  the  belt  entertainment,  Ms 


a great  chance  to  get  thf\  better  of  his 


competitors. 


j 


■^But  if  the  meafures  of  Government,,  and 
the  reception  of  thofe  measures  in  Parliament, 
by  means  of  a too-cofpplying  .Houfe  of  Com- 
mons,  fhould  ever  be  fuch  as  to  fpre^d  a 
ferious  al^rm  among  the  .People,  thofe  fame 
caufes  which  have  concurred  to  eftablifli 
public  liberty,  would,  no  doubt,  operate 
again,  and  likewife  concur  in  its  fupport.  A 
general  combination  would  then  be  formed, 
both  of  thofe  Members  of  Parliament  who 
have  remained  true  to  the  public  caufe,  and 
of  perfons  of  every  order  among  the  Peo- 
ple. Public  meetings,  in  fuch  circumlbances, 

would  be  appointed ; general  fhbfcriptions 

• 

w’ould  be  entered  into,  tc>  fupport  the  ex- 
pences,  whatever  they  might  be,  of  fuch 

, ' Qjj  21 
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a neceilary  opposition  ; and  all  f private  and 
unworthy  purpoita  being  fuppreffed  by  the 
fe^ife  of  the  National  danger,  the  choice  of 
the  Electors,  would  then  be  wholly  deter- 
mined by  the. consideration  of  the  public  Spirit 
of  the ‘Candidates,  the  tokens  given  by 

t?€m  ‘of  Such  Spirit.  ' ^ 

e r r 1 e 

Thus  were^/  thofe  Parliaments  formed, 

which  fuoprefll  i arbitrary  taxes  and  imprifon- 
r ments,  ‘ Thus  ’was/t,  that,  under  Charles  the 
Second,  the  Peoplfe,  when  recovered  from  that 
enthuhafm  of'  affedtion . with  which  they  re- 
ceived a King  fo  long  perfecuted,  at  lafT 
returned  to  him  no  Parliaments  but  Such  as 

C c c f: 

were  cornpofed  of  a majority  of  Men,attached 
to  public  liberty.  Thus  it  was,  that,  perfe- 
vering  in  a condudt  which  the  circumftances 
of  the  times  rendered  necelfary,  the  Peopfe 
baffled  the  arts  of  the  Government ; and 
Charles  diTfolved  three  fucceffive  Parliaments, 
without  any  other  effedl  but  that  of  having 
thofe  fame  Men  re-cholen,  and  let.  again  in 
oppofition  to  him,  of  whom  he  hoped  he 
had  rid  himfelf  fpr  ever. 

O 
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Nor  wasj  James  the  Second  happier  in  his 
attempts  than  Charles  had  ueen.  This  Prince 

foon  experienced  that  his  Parliament  \J-as 

, 3 

a&uated  by  the  fame  fpirit  as- thofe  which 

had  oppofed  the  defigns  of  hi3  late  brother; 

and  having  fuffered  to  be  led  into 

meafures  of  violence,  inltea,j  of  being  better 

taught,  by  the  difcovery  \r\  made  of  their 

fentiments,  his  reign  terminated  by  that  ca- 

taftrophe  with  which  evefy  one  is  acquainted. 

% . . \ 

Indeed,  if  we  combine  the  right  enjoyed 

by  the  People  of  England,  of  electing  their 

Jd.eprefentatives,  with  the  whole  of  the  Eng- 

lifh  Government,  we  fhall  become  continually 

t>, 

more  fmfible  of  the  great  effects  that  may 
xefult  from  that  right.  All  Men  in  the  State 
are,  as  has  been  before  obferved,  really  in- 
terefted  in  the  fupport  of  public  liberty ; — 
nothing  but  temporary  motives,  and  fuch  as 
are  peculiar  to  themfelves,  can  poifibly  induce 
the  Members  of  the  Houfe  of  Commons  to 
connive  at  meafures  deftruedive  of  that  liberty; 
the  People,  therefore,  under  fuch  circum- 
stances, need  only  change  thole  Members, 

in  order  efre&ually  to  reform  the  conduct1  of 

. ^ 
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chat  Hor./h  :^and  it  may  fafely  be,  pronounced 
beforehand,  tha't^  Houfe  of  Commons  com- 
plied of  a new  fet  of  perfons,  .will,  from 
that  circumftance  alone,  be  in  the  interefls  of 

* a 

the  People.  . ° 

H^re,  .though  old  complaints  of  the  Peo- 
ple do  not  alwaVi  meet  with  a fpeedy  and  im- 
mediate  redrefs/(a  celerity  which  would  be 
the  fymjatom  ( of  a fatal  unfteadinefs  in  the 
Conftitution,  and  wbuld  fooner  or  later  bring 
on  its  ruin)  yet,  ' when  we  attentively  con- 
fider  the  natpre  and  <the  refources  of  this 
Conllitution,  we  fhall  not  think  it  too  bold* 
an  affertion  to  fay,  that  it  is  (impoffible 
but  that  complaints  in  which  thet  People 
perfevere,  that  is,  to  repeat  it  once  more,  ( 
well-grounded  -complaints,  will  fooner  or  later 
be  redrelfed.  * • 


CHAP. 

t 
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CHAPTER  XIV. 

Right  of  Refjiance ., 

UTt  all  thofe  privilege  of  the  People, 
conlidered  in  themfelve*)!,  are  but  feeb'iei 
defences  againft  the  real  ftren^ith  of  thofe  who 
govern.  All  thofe  provifionspcall  thofe  reci- 
pr  'ical  Rights,  neccllarily' hrppofe  that  things 
remain  in  their  legal  and  fettled  courfe : — 
What  would  therefore  be  the  refource-  of 
the  People,  if  ever  the  Prince,  fuddenly  freeing 
himfelf  from  all  reftraint,  and  throwing  him- 

Q,  * 

felf,  as  it  were,  out  of  the  Conftitution,  fhould 
no  longer  refpedt  either  the  perfon  or  the 
property  of  the  fubjedt,  and  fhould  either 
• make  no  account  of  his  conventions  with  his 
Parliament,  or  attempt  to  force  it  implicitly  to 
l'ubmit  to  his  will  ? It  would  be  refinance. 

Without  entering-  here  into  the  difcuffion 
of  a dodtrine  which  would  lead  us  to  inquire 
into  the  firft  principles  of  civil  Government, 
confequently  engage  us  in  0 long  difquifition, 
and  with  regard  to  which,  belides,  perfons 
free  from  prejudices  ag^ee  pretty  much  in 


> 


( 
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their  opinions,  I fhall  only  obferve  here,  (and 
it  will  be  fulEcicft't  for  my  purpofe)  that  the 
qudflion  has  been  decided  in  favour  of  this 
doftrine  by  the  Laws  of  England,  and*  that 
refiftance  is  looked  upon  by  them*  as  the 
ultimate  and  lav/fuf  r/eiource ' againfi:  the  vio- 


r.nces  of  Power. 


c r' 


It  was  refiftan*^  that  gave  birth  to ' the  great 
Charter,  ^that  lasting  foundation  of  Englifh  Li- 
berty ; arid  the  excels  of  a Power  eflablifhgd 
by  force,  were  alio  repreffed  by  £orce.  (a)  It 

has  been  by  the  fame  m^ans  that,  at  different 
. f . t (, 

times,  the  people  have  procured  the  con- 
firmation of  it.  Laftly,  it  has  alfo  been  the 
refilfance  to  a Kir?g  who  made  no  > account 
of  his  own  engagements,  that  has,  in  the 
iffue,  placed  on  the  Throne  the  family  which 
is  now  in  poffeflion  of  it. 


(a)  Lord  Lyttelton  fays  extremely  well  in  his  Perfian 
Letters,  “ If  the  privileges  of  the  People  of  England  be 
<(  conceflions  from  the  Crown,  is  not  the  power  of  the 
<e  Grown  itfelf,  a conceffion  from  the  People  ?”  It  might 
alfo  be  faid  with  equal  truth,  and  lomewhat  more  in  point 
to  the  fubjedt  of  this  Chapter, — If  the  privileges  of  the 
People  were  an  incroacnment  on  the  ponjfr  of  Kings,  the 
power  itfelf  of  Kings  was,  at  firft.  an  incroachment  (no 
matter  whether  effected  by  f’rprife)  on  the  natural  liberty  of 
thePeople.  ' / 


c 
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This  is  not  all ; that  refource  which,  till 
then,  had  only  been  an  force,  op- 

, pofed  to  other  ads  of  force,  was,  at  that 
rcra,  . recognized  by  the  Law  itfelf.  The 
Lords  and  Commons,  folemnly*  aflembled, 
declared  that  ‘S  Kir^- James  the  ’Second,  oha- 
“ vins*  endeavoured  to  ldSyert  the  GrrAitu- 
“ tion  of  the  Kingdom,  i>y  breaking  the 
“ original  con  trad:  between  Xing  and  People, 
“ and  having  violated  the  fundamental  laws, 
and  withdrawn  himferf^  has  abdicated  the 
“ Government ; and  that  the  Throne  is 
% “ thej^by  vacant.”  (a) 

And  led  thofe  principles  to  which  the 
Revolution  thus  gave  a fandion,  fhould,  in 
procefs  of  time,  become  mere  arcana  of  State, 
exclulively  appropriated  and  known  to  a 
(pertain  clafs  of  Subjeds,  the  fame  Ad  we 
have  juft  mentioned,  exprefly  infured  to  in- 
dividuals the  right  of  publickb^preferring 
complaints  againft  the  abufes  of  Govern- 
ment ; and,  moreover,  of  being  provided  with 


,{a)  The  Bill  of  Rights  has  fince  given  a new  fanction 
to  aft  thefe  pp/iciples,  5 


R r 


4> 
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arms  for  their  own  defence. — Judge  Black- 
Stone  exprelie's  tfL  ifelf  in  the  following  terms, 
inJhis  Commentaries  on  the  Laws  of  Eng- 
« land.  (B.  I.  ch.  i.  p.  140.)  c \ ' 

e‘  And  laftly,  to  vindicate  thofe"  rights, 
“when  adtually ^fd~xated  or  attacked,  the 
‘f^hubjedts  of  E;  gland  are  entitled,  in  the 
“ firft  place,  to.  the  regular  administration 
“ and  free  covrfe  of  juftice  in  the  Courts 
“ of  lavC;  nexi,  to  the  right  of  petitioning 

(.  jF 

“ the  King  and  Parliament  for  redrefs  of 
“ grievances , and,  laftly,  to  the  right  of 
“ having  and  uling  arms  for  felf-prefervation. 
“ and  defence.” 

r ...  ^ c 

Laftly,  this  right  c-f  oppoling  violence,  in 
whatever  Shape,  and  from  whatever  quar- 
ter, it  may  ccme,  is  fo  generally  acknow- 
ledged, that  the  Courts  of  law  have  fome- 
times  grounded  their  judgments  upon  it.  I 
Shall  relate  on  this  head  a fadt  which  is  fome- 
what  remarkable. 


\ Conftable,  being  out  of  his  precindE 
c arretted  a woman  whofe  name  was  Anne  Tie- 
kins  ; one  Tooly  ^ok  her  part,^  and  in  the 
heat  of  the  fray,  killed  the  afhftant  of  the 

0 ' V 
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Conftable.  Being  profecut^nAx''' murder,  he 
alledged  in  his  defence,  that  the  illegality  pf 
the  imprisonment  was  a fufficient  provocation 
to  make  the  homicide  excufable,  -and  intitle 
him  to  the  benrjit  cfdbs  Clergy.’  The  Jury 

| V.JV. 

having  fettled  the  matterVof  fade,  Lft  the 
' ...  * . V **t) 

criminality  of  it  to  be  decidcfl  by  the  Judge, 

by  returning  a fpecial  verakt.  The  caufe 

was  adjourned  to  the  King’s  Ben:h,  and 

t . A *■> 

th\nce  again  to  Serjeants  inn,  for  the  opinion 

^ c. 

of  the  twelve  Judges.  Here  follows  the 
opinion^  delivered  by  Chief  Juflice  Holt,  in 
giving  judgment. 

“ If  one  be  imprifoned  upon  an  unlawful 
“ authority,  it  is  a Sufficient  provocation 
“ to  all  people,  out  of  companion,  much 

it 

“ more  fo  when  it  is  done  under  colour  of 
**  juftice ; and  when  the  liberty  of  the  fub- 
te  jedt  is  invaded,  it  is  a provocajpoii*  to  all 
“ the  fubjedts  of  England- — A Man  ought 
“ to  be  concerned  for  Magna  Charta  and 
“ the  laws;  and  if  any  one  againft  law  rHi- 
“ prifon  a Man,  he  is  an  offender  againfl 
“ Magna  Charta.”  After  dbme  debate,  oc- 
cafioned  chiefly  by  Tooly’s  appearing  not  to 

/ ; R r 2 
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have  known  -rkwt^the  Conftable  was  out  of 
hi»  precind,  feven  of  the  Judges  were  of  , 
opinion,  that  the  prifoner  was  guilty  of 
Mandaughler,  and  he  was  admitted  to  the 
benefit' of  'Clergy.  (gk  ~ < r 

<^‘But  it  is  wi \Tl  refped  to  this  right  of  a 

final  refinance,  / .hat  the  advantage*  of  a free 

prefs  appears  in  a mod:  confpicuous  light. 

As  the  iiiofl  important  rights  of  the  People, 

without  the  prorped  of  a redftance  which 

over- awes  thofe  who  fhould  attempt  to  violate 

them,  are  mere  fhadows ; fo  this  Vight  „cr 

rejifting , itfelf,  is  but  vain,  when  there  exifbs 

no  means  of  general  concert  between  the  dif- 
' * 4 — v 

ferent  parts  ot  the  People. 

Private  individuals,  unknown  to  each  other, 

are  forced  to  bear  in  lilence  thofe  injuries' in 

which  they  do  not  fee  other  people  take  a 

concern,  ®Left  to  their  own  individual  flrength, 

they  tremble  before  the  formidable  and  ever- 

ready  power  of  thofe  who  govern ; and  as  the 
1 1\ 

latter  well  know,  nay,  are  apt  to  over-rate 


(a)  See  Reports  of  Cafes  argued,  debated,  and  adjudged, 
in  Ctanco  Reglnce , in  thi  time  of  the  late  Queen  Anne. 
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the  advantages  of  their  own^^vbation,  they 
think  they  may  venture  upon  any  thing.  ^ 


But  when  they  fee  that  all  their  addons 
are  expofed  to  public  view, — that  in  confe- 
quenc'i  of  the^celefEl-'.,with  which  all  things 
are  communicated,  the  wuole  Nation  fvsrjns, 
as  it*  were,  one  continued  writable  body,  no 
part  of  which  can  be  touched  without  exciting 
^n  univerfal  tremor  ; they  become  f?nfible  that 
the  caufe  of  each  individual  is  really  the  caufe 
of  all,  and  that  to  attack  then  loweft  among 
,the  People,  is  to  attack  the  whole  People. 


Here  allb  we  mud  remark  the  error  of 
thoTe-vwho,  as  they  make  the  liberty  of  the 
People  to  confid  in  their  power,  fo  make 
their  power  confid  in  their  adion. 

J When  the  People  are  often  called  to  ad 
in  their  own  perfons,  it  is  impoffible  for 
them  to  acquire  any  exad  knowledge  of  the 
date  of  things.  The  event  of  one  day  effaces 
the  notions  which  they  had  begun  to  adopt  on 
the  preceding  day ; and  amidd  the  continual 
change  of  things,  no  fettled  principle,  and 
above  all,  no  plans  of  union,  have  time^to  be 

edablifhed  among  the/. You  will:  to  have 

3 


3 
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the  PeopL  4*?^  and  defend  their  laws  and 
liberty ; leave  them,  therefore,,  the  neceflary 
time  to  know  what  laws  and  liberty  care,  and 
to  agree  in  their  opinion  concerning  them : — 
you  jwifh  an  tinion,  a coalition ^ which  cannot 
be  obtained  but  J ^a.  flow  and  peaceable 
'pfjcefs ; forbear  tlprefore  continually  to  fhake 
the  velfel. 

Nay  farther,  it  is  a contradi&ion,  that  the 
People*  fliould  aft,  ajad  at  the  fame  time  retain 
any  real  power.  Have  they,  for  inflance, 
been  forced  by'  the  weight  of  public  oppref-  t 
fions  „ to  throw  off  the  reftraints  of  the  law, 
from  which  they  no  longer  received  protec- 
tion, they  prefentiy*  Arid  themfelves  become 
fubjedt,  at  once,  to  the  command  of  a few 
Leaders,  who  are  the  more  abfolute  in  pro-n 
portion  as  the  nature  of  their  power  is  lefs 
clearly  afcertained : nay,  perhaps  they  muft 

even  fubmit  to  the  toils  of  war,  and  to  mili- 
tary difcipline. 

If  ret  be  in  the  common  and  legal  courfe 
of  things  that  the  People  are  called  to  move* 
each  individual  is  obliged,  for  the,  fucceL  Gf 

the  met/ures  in  which  he  is  then  made  to 

< \ 
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take  a concern,  to  join  himfelfj’.,  to  fome 
party : nor  can  this  party-^c  Without  a Head. 
The  Citizens  thus  grow  divided  among  thetn- 
felvee-,  ^nd  Contrad  the  pernicious  habit  of 
fubmitti/ig  to  Leaders.  They  are,  at  length, 
no  morp  than  the  cliul^of  a certain' number 
of  Patrols ; and  the  latter,  1 aon  becomlng  a^lp 
to  command  the  arms  of  th|  Citizens  as  they 
at  firft  governed  their  votes,  make  little  ac- 
count of  a People,  witlji  one#  part  s>f  which 
they  know  how  to  curb  the  other. 

But  when  the  moving  fpring£  of  Govern- 
♦ment  a*re  placedontirely  out  of  the  body  of  the 
People,  their  adion  is  thereby  difengaged  from 
all  tliaf^could  render  it  complicajted,  o‘r  hide  it 
from  the  eye.  As  the  People  thenceforward 
conlider  things  fpeculatively, , and  are,  if  I 
iftn  allowed  the  expreffion,  only  fpedators  of 
the  game,  they  acquire  juft  notions  of  things; 
and  as  thele  notions,  amidft  the  general  quiet, 
get  ground  and  fpread  themfelves  far  and 
wide,  they  at  length  entertain,  on  the  fubjed 

of  their  liberty,  but  one  opinion. 

* 

"Forming  thus,  as  it  weje,  one  body,  the 
_ . ^ ....  • 
People,  at  every  moment,  has  it  in  its  power 

j 
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fo  ftrike  the  decilive  blow  which  is  to  level 

v i ( 

every  thing.  ' link-  thole  mechanical  powers, 
the  greateft  efficiency  of  which  exifts  at  the  v 
inftant  which  precedes  their  "entering  into 
addon,  it  has  an  immenfe  force,  juft  becaufe 
it  does*  not  yet  exe^'  any ; Lnd  in  this  Hate 
f'C  ’ftillnefs,  but  />{  attention,  con  lifts  its  true 

' o C fe  r, 

momentum.  / < 

With  regard1  to  thofe  who  (whether  from 
perfonal  ' privileges,  /Or  by  virtue  of  a coy  i- 
million  from  the  People)  are  intrufted  with  the 
adive  part  of  Government,  as  they,  in  the 
mean  while,  fee  themlelves  expofed  to  public 
view,  and  obferved  as  from  a dillance  by  Men 

''F'  * ^ 

free  from  fnirit  of  party,  and  \£:hd  place 
in  them  but  a conditional  truft,  they  are 
afraid  of  exciting  a commotion  which,  though 
it  would  not  be  the  deftrudion  of  all  power, 
yet  would  furely  and  immediately  prove  the 
deftrudionL‘of  their  own. w And  if  we  might 
fuppofe  that,  through  an  extraordinary  con- 
jundion  of  circumftances,  they  fhould  re- 
folve  among  themfelves  upon  the  facrifice 
of  the  laws  on  which  public  liberty,  is 
fbanded,  they  would  no  fooner  'lift  up  t/heir  ^ 


c 
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ejes  towards  that  extenfive  Afferjliy  which 
views  them  with  a watcIJFul  attention,  than 

* s 

1 they  would  find  their  public  virtue  return  upon 

them,'  and  would  make  hafte  to  refume  that 

» ■ 

plan  of*  conduct  out  of  the  limits  of  which 

^ pa,  J 

they  cap  expedt  nothing  .Jaut  ruin  and  ]aer- 
, ditioji.  9 


i 


In  fliorf,  as  the  body  of  tile  People  cannot 
adl  without  either  fubjedting  theml'elves  to 
fc^e  Power,  or  effedting  a general*  deilruc- 
tion,  the  only  part  they  ca*n  take  in  a Go- 
vernment with  advantage  to  themfelves,  is 
hot  to  interfere,  but  to  influence; — to  be  a.ble 

to  adt,  and  not  to  aft. 

« • » 

I 

The  pbwer  of  the  Peo'pi'e  is  not'  when  they 
.ftrike,  but  when  they  keep  in  awe  : it  is 

when  they  can  overthrow  every  thing,  that 
tliey  never  need  to  move ; and  Manlius  included 
all  in  four  words,  when  he  faid  to  the  Peo- 

- • V 

pie  of  Rome,  OJleridite  bellum , pacem  hauebitis. 
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o 

Proofs , drawn  from  Fa&r,  of  the  Truth  of  the 
Principles  laid  dywn  in  the  prefent  )/ork. — - 
r - j.  The  peculic p-  Manner  in  which  Revolu- 
tions have  always  been  concluded  in  Eng* 
land. 

* " , t 

IT  may  not  bp  fufficient  to  have  proved 
by  arguments  ‘the  advantages  of  the  Eng^ 
lifh  Conftitutions  it 'will  perhaps  be  aikejk 
whether  the  effe&s  correfpond  to  the  theory  ? 
To  this  queftioh  (which  I confefs  is  ex- 
tremely proper)  my  anfwer  is  ready ; it  is  the 
fame  which  Ayas  once  made,  I believe  by  a' 
Lacedemonian,  Come  and  fee.  t 

If  we  perufe  the  Englifh  Hiftory,  we  fhall 
be  particularly  ftruck  with  one  circumftance 
to  be  obferved  in  it,  and  which  djftinguilhes 
moll  advantageoufly  the  Englilh  Government 
from  all  other  free  governments  : I mean  the 
manner  in  which  Revolutions  and  public  coiri-! 
motions  have  always  been  terminated  in  «■ 
England.  \ 


( 
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If  we  read  with  fome  attention,  tVe  Hiftory 
of  other  free  States,  we  *fhall  fee  the  public 
diffenfions  that  have  taken  place  in  them/  to 

> J > 

have  cdnftantly  been  terminated  by  fettlements  • 
in  which  the  interefts  only  of  a few  vvere 
really  ^provided  for ; wh:?^  the  grievances  of 
the  mahy  were  hardly,  if  H.  all,  attended  **p. 
In  Englahd  the  very  reverfe  has  happened,  and 
we  fee  Revolutions  always  to  have  been  termi- 
nated by  extenfive  and  >laboiiite  pr&vifions  for 
fecuring  the  general  liberty, 

Thp  Hiftory  of  the  ancienj  ’Grecian  Com- 
monwealths, but  above  all,  of  the  Roman 
Republic,  of,  which  more  compleat  monu- 
ments’have  been  left  us,  afford  linking  proofs 
of  the  former  part  of  this  obfervation. 

» 

What  was,  for  inftance,  Ithe  confequence 
of  that  great  Revolution  by  which  the  Kings 
were  driven  from  Rome,  and  in  ^yhich  the 
Senate  and  Patricians  a<fted  as  the  advifers 
and  Leaders  of  the  People  ? The  confequence 
was,  as  we  find  in  Dionyfius  of  Halicarpaifus,  , 
and  Livy,  that  the  Senators  immediately/ 
claimed  to  themfelves  all  ^thofe  powers,  lately 
fo  much  complained  of  by  themfelves,  which 

, y s $ 2j 
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the  Kingr  fhad  exercifed.  The  execution  of 

n O 

-their  future  decrees  was  entrufted  to  two 

Mkgiftrates  taken  from  their  own  'body,  and 

« entirely  dependant  on  them,  whom  they  called 

Confab ; and  who  were  made  to  carry  about 
*■  (; 
them  all  the  enfigp-s  ''of  power  whidh  had 

< c C-  <■  ^ 

ffl  inerly  attended/the  Kings.  Only,  'care  was  ' 
taken  that  the  axes  and  fqfces,  the  fymbols  of 
the  power  of  life  and  death  over  the  Citizens, 
which  the  Senate  the#  claimed  to  itfelf,  fhoulk 

( i 

not  be  carried  before  both  Confuls  at  once, 

but  only  before  one  at  a time,  for  fear  of 
J 

doubling  the  terror  of  the  People.  ( a ) c 

Nor  was  this  all : the  Senators  drew  over 

c ' " 

to  themielveS'  thofe  Men  who  had  the  moft 
interefh  at  that  time  among  the  People,  and  , 
admitted  theme  as  Members  into  their  own 

t 

Body ; (3)  and  indeed  this  was  a precaution 
which  they  could  not  prudently  avoid  taking. 
But  the  inierefts  of  the  Great  Men  in  the 
Republic  being  thus  fettled,  the  Revolution 

, (e?J  “ Omriiajura  (Return)  omnia  infignia,  primi  Con- . 

“ iules  tenuere  5 id  modo  cautum  eft  ne  ft  ambo  fafees 
“ haberent,  duplicates  terror  videretur.” — Tit.  Liv.  L.  w. 

§•  '*•'  ' 0,  » 

(b)  Thefe  new  Senators  were  called  corfcripti : hence  the 
name  Tatres  Confcripti , afterwards  indiferiminately  given 

to  the  whole  Senate.— Tit,  Lri.  ibid.  , 
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ended.  Thfe  new  Senators,^  as  jj/ell'Vs*  the  old, 
took  care  not  to  leifen,  by  making  proviik>ps 
for  the  liberty  of  the  People,  a power  which 
was  now  become  >their  own.  Nay,  they  pre- 
fently  ilretched  tjbis  power  beyond’  its  , forrher 
tone;  aihd  the  puniihments**  which  -the  »Coaful 
innidl^d Jm  a military  manner  jon  a number  of. 
thofe  who  ftill  adhered  to  the  former  mode  of 
Government,  and  upon  his  own  children, 
taught  the  People  what  they  had  to  expert 
for  the  futiye,  if  they  presumed  to  oppoie 
the  power  of  thofe  •yhom  they  had  thus 
unwarily  made  their  Mailers. 


Among  the  oppreilive  lawo,  or  ufages.,  which 
the  Senate,  after  the  expulfion  of  the  Kings, 

• had  permitted  to  continue,  tho^  which  were 
moil  complained  of  by  the  People,  were  thofe 
by  which  the  Citizens  who  could  .not  pay 
their  debts  with  , the  intereil,  # (which  at 
Rome  was  enormous)  at  the  appointed  time, 
became  ilaves  to  their  Creditors,  and  were 
delivered  over  to  them  bound  with  coAl-3  : 
hence  the  word  Next,  by  which  that  kind  of 
Slaves  were  denominated.  7}he  cruelties  exer- 

• < 1 

cifed  by  the  Creditors  on  thofe  unfortunate 
Men,  whom  the  . priv"  £ calamities  caufed 
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by  the  irdquerj:  wars  in  which  cRome  was 
engaged,  rendered  very  numerous,  at  laft  roufed 
the  body  of  the  People  : they  abandoned  both 
the  City,  and  their  inhuman  fellow  Citizens, 
and  retreated  to  the  pther  fide  of  the  River 
Anlo.  s'  V 

f * . t . ' 

But  this  feconf  . Revolution,  like  t:he  former, 
only  procured  the  advancement  of  particu- 
lar perfpns.  new  office  was  created,  called 
the  Tribunelhip.  Thofe  whom  the  People  had 
placed  at  the^r  head,  when  they  left  the  City, 
were  raifed  to 'it.  Their  dut^,  it  wa$  agreed, 
was  for  the  future  to  protedt  the  Citizens , 
and  they  were  inverted  with  a certain, num- 
ber of  prerogatives  for  that  purpole.  This 

s i * 

Inrtitution,  it  muft  however  be  confefled,. 
would  have,  in  the  irtue,  proved  very  bene- 
ficial to  the  People,  at  leart  for  a long  courfe 
of  time,  if  certain  precautions  had  been  taken 
with  refpedt  to  it,  which  would  have  much 
leflened  the  future  perfonal  importance  of  the 
new  Tribunes  : ( a ) but  thefe  precautions  the 
latter  did  not  think  proper  to  fuggeft  j and  with 

<(a)  Their  number  taght  to  have  been  much  greater  and  # 
they  nq’-er  ought  to  have  accepted  the  power  left  to  each  of 
theifi,  of  flopping  by  his*^ngle  oppofition  the  proceedings 
of  all  the,  reft.  , 


( 
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regard  to  thofe  labufes  themfelves,  which  had 
at  firft  given  rife  to  the  ^contplaints  of  the 
> People,  no  farther  mention  was  made  of 
them,(tf)»  "7 

As  ths  Senate  and  Patricians,  in  the  early  ages 
of  the  Cpommon  health,  kept  very  clofely  united 
. together^  the  Tribunes;  with  all  their  perional 
privileges'?  were  not  able,  hcVvever,  during  the 
firfl  times  after  their  creation,  to  gain  an  ad- 
mittance either  to  the  Gonfulihip,  o/  into  the 
Senate,  and  thereby  to  feparate  their  condition 
any  farther  from  that  of  the  People.  This 
' £tuatidn  of  theirs,  in  which  it  was  to  be  wilhed 
they  might  always  have  been  kept,  'pro- 
duced «4t  firft  ’ very  good  feffeCts,  and  caufed 
their  conduct  to  anfvver  in  a great  meafure 
the  expectations  of  the  People.  The  Tri- 
bunes complained  loudly  of  the  exorbitancy 
of  the  powers  poflelfed  by  the  Senate  .and  Con- 
fuls  j and  here  we  muft  obfer,ve  I’hat  the 
power  exercifed  by  the  latter  over  the  lives 
of  the  Citizens,  never  had  been  yet  fubjeCted, 
(which  will  perhaps  furprife  the  Reader)  to 
‘ any  known  laws,  though  fixty  years  had  al- 

— ; — ■■  ■■  j"  — 

"\a  'J  A number  of  feditions  were  afterwards  railed  up-in  the 

fame  account. 
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/ ready  elapfed  iince  the  expuliion  of  the  Kings. 
The  Tribunes v. therefore  infilled,  that  laws 
HiQuld  be  made  which  the'Confuls  fhould  ' 
thenceforwards  be  bound  to  follcTvv  y and  that 
they  fhouldmo  longer  be  leff,  in  the^exercife 
of  their,  power  over  the  lives  or  the  Citizens, 
to  their  own  capridb  and  wantonnefs.^) 
Equitable  as  thjbfe  demands  were,  fh'e  S’enate 
and  Patricians  oppofed  them  with  great 
warmth,  and  either  by  naming  Dictators,  oy 
calling  in  the  abidance  of  the  Priefts,  or  by 
other  means,  they  defeated  for ,y  nine  years 
together,  all  the  endeavours  of  the  Tribunes.  , 
However,  as  the  latter  were  at  that  time  in  ear- 
ned, the  Senate  wa^  at  lad  obliged  to  comply  ; 

* ,/ 
and  the  Lex  Terentilla ' was  palfed,  by  which 

it  was  ena<dedf#that  a general  Code  of  Laws 

fhould  be  made. Thefe  beginnings  feemed( 

to  promife  great  fuccefs  to  the  caufe  of  the 
People  : 0but,  unfortunately  for  them,  the  Senate 
found  means  to  have  it  agreed,  that  the  office 
of  Tribune  fhould  be  fet  afide  during  all  the 
time  fhat  the  Code  fhould  be  framing ; they  - 

(a)  ii  Quod  Populus  in  fe  jus  dederit,  eo  Confulem  ufu-r 
ruirii;  non  ipfos  libidihem  ac  licentiam  fuam  prcf  le£e 
“ habitur^” — Tit.  Liv.  L.  iii.  §.  9. 

* V 


< 


moreover  obtained,  that  the  ten  Meto,  called 
Decemvirs,  to  whom  the'*  charge  of  compo- 
’ Sing  that  Code  was  to  be  given,  Should  be 
taken  ‘ from  the  body  of  the  Patricians ; the 
fame  cau-fes,  therefore,  produced  again  the  fame 
effects ; ; and  the  power  cjf  the  Senate  and 
.Confuls  Was  left  in  the 'Code,  or  Laws  of  tHe> 
twelve  Tables,  as  undefined  as  before.  As  to 
the  laws  above  mentioned,  concerning  debtors, 
which  never  had  ceafed  'to  be*  bitterly  com- 
plained of  by  the  People,  arpl  with  regard  to 
which  fome  fatisfadlion  ought,  in  tommon  juf- 
ti.ce,  toffiave  been  given*  them,  they  were  con- 
firmed, and  a new  terror  added  to  them  from 
,the  ffia^.per  in  which  jhey  were  worded. 

The  true  motive  of  the  Seribte,  when  they 
thus  trulfed  the  framing  of  tfte  new  laws 
t(7  a new  kind  of  Magistrates,  called  De- 
cemvirs, was  that,  by  fufpending  the  ancient 
office  of  Conful,  they  might  h*ave  a pre- 
tence for  fufpending  alfo  the  office  of  Tri- 
' bune,  and  thereby  rid  themfelves  of  ^the 

o 

People,  during  the  time  that  the  important 
bufinefs  of  framing  the  Code  Should  be  car- 
* rying  'bn  : they  even,  in  order  the  better  to 
Secure  that  point,  placed  Jt he  whole  powA:  in 
i Tt 
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the  Republic,  in  the  hands  of'  thefe  new 
Magistrates.  But  (the  Senate  and  Patricians 
experienced  then,  in  their  turn',  the  danger  of' 
entrusting  Men  with  an  uncontroufed  'authority* 

As  they  themfelves  had  formerly  betrayed  the 
truSt  which  the  People  had  placed  in  them, 
jjc*, f'  on'  this  occafion/  the  Decemvirs  alio, ( 
deceived  them.  < They  retained,  by  (their  own 
private  authority,  the  unlimited  power  that  had 
been  conferred  (on  them  ; and  at  laft  exercifed 
it  oh  the  Patricians  as  well  as  the  Plebeians. 

t 

Both  parties i therefore  united  againSt  them, 
and  the  Decemvirs  w£re  expelled  frdm  the* 
City. 

The  former  dignities  of  the  Republic  were 
reftored,  and  wSth  them  the  office  of  Tribune. 
Thofe  from  aryong  the  People  who  had  been 
moSt  instrumental  in  destroying  the  powdr 
of  the  Decemvirs,  were,  as  it  was  natural, 
raifed  to  the  Tribunelhip ; and  they  entered 
upon  their  offices  poSTeSTed  of  a prodi- 
gious degree  of  popularity.  The  Senate  and 
the  Patricians  were,  at  the  fame  time,  funk 
extremely  low  in  confequence  of  the  long 
tyranny  which  had  juSt  expired;  and ( thofe  * 
two  t cErcumftances  united,  afforded  the  Tri- 
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bunes  but  too  eafy  an  opportunity  of  making 

the  prefent  Revolution  end  as  the  former 

ones  e ha4  and  converting  it  to  the  , 

advancement  of  'their  own  powers  They  got 
* • * 
new  perfonal  privileges  to  be  added  *to  thofe 

which  ' they  already  poffelfed ; arid  ihortbyer 

procareJ^  a law  to  be  enabled,  by  which  it 

was  ordained,  that  the  refolutions  taken  by 

the  Comitia  Tributa  (an  Afltynbly  in  which 

the  Tribunes  were  admitted  to  propofe’  new 

laws)  fhould  be  binding  *upop  the  whole 

Commpnwealth  : — by’,  which  'they  at  once 

railed  to  themfelves  an  imperium  in  imperio, 

and  acquired,  as  Livy  expreiTes  it,  , a mod; 

adhve  weapon.  ( a) 

From  that  time  great  comrr^ations  arofe'in 
t^ie  Republic,  which,  like  all  thofe  before 
them,  ended  in  promoting  the  power. of  a few. 
Propofals  for  eafing  the  People  of, their  debts, 
for  dividing  with  fome  equality  amongft  the 
Citizens  the  lands  which  were  taken'  from 
the  enemy,  and  for  lowering  the  rate  of 'the 
i-ntereft  of  money,  were  frequently  made  by 
the  Tfibunes.  And  indeed  all  thefe  ware 
excellent  regulations  to  propofe  j but  urjor- 

(a)  Acerrimum  ielum . 

0 
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tunately  ff«r  the  People,  the  proposals  of  them 
were  only  pretences  made  life  of  by  the  Trir 

p ' 

bunes  for  promoting  fchemes  of  a fatal,  though 
fomewhat  remote,  tendency  to  public;  liberty. 
Their  real  aims  were  at  the  Confullhip,  at 
thef  Priefthood,  and.  other  offices  of  Executive 
power,  which  they  were  intended  to  controul, 
and  not  to  ffiare.  To  thefe  views  ‘they  con- 
tinually made  the  caufe  of  the  People  fub- 
fervient I Shall  rela'fe,  among  other  inftancek, 
the  manner  in  which  they  procured  to  them- 
felves  an  admittance  to  the  office  of  ConfuL 


Having,  during  feveral  years,  feized  every 
opportunity  of  making  fpeecb.es  to  th.eK  Peo- 
ple on  that  fubjedt,  ahd  even  excited  Seditions 
in  order  to  overcome  the  oppoxition  of  the 
Senate,  they  au  laft  availed  themfelves  of  the 

C 

circumftance  of  an  interregnum  (a  time,  during 
which «,  there  were  no  other  Magistrates  in 
the  Republic  befides  themfelves)  and  propoled 
to  the  Tribes,  whom  they  had  affembled,  to 
ena$:  the  three  following  laws  : — the  hr  ft  for 
fettling  the  rate  of  intereft  of  money ; the 
fecond  for  ordairpng  that  no  Citizen  fhoiild 
be  poffeffied  of  more  than  five  hundred  acres 
of  land ; and  the  ti;ird,  for  providing  that 
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one  of  the  two  Ccnfuls  fhould  %e  taken 
from  the  body  of  the  Plebeians.  But' on 
this  occahon  it  evidently  appeared,  fays  Livy, 
which  of  the  I^lws  in  agitation,  were  molt 
agreeable  to  the  People,  and  which,  to  thofe 
who  propofed  them:  for  the  Tribes  accepted 

5 the  laws  concerning;  the  interefl  of  money, 
;and  the  ^ands  ; but  as  to  that  concerning  the 
Plebeian  Confullhip,  they  rejedted  it : and  both 
fhe  former  articles  would  from  that  moment 
have  been  fettled,  if  the  'Tribunes  had  not 
declared,  that  the  Tribes  wei;eJ  called  either 

. ) I 

io  accept,  or  reject,  all  their  three  propofals  at 
once,  (a)  Great  commotions  enfued  there- 
upon,~fyf  a whole  year;  but  at  laft  the  Tri- 
bunes, by  their  perfeverance  ;ha  infilling  that 
the  Tribes  fhould  vote  on  their/three  rogations , 
jointly,  obtained  their  ends,  and  overcame  both 
the  oppofition  of  the  Senate,  and  the  reludlance 
of  the  People. 


(a)  “ AbTribunis,  velut  per  interregnum,  concili<-\Plebis 
habito,  apparuit  qure  ex  promulgatis  Plebi,  quje  latoribus, 

’ “ gratiora  ellent  ; nam  de  fcenore  atque  agro  rogationes 
« jubebant,  de  plebeio  Confulatu^ntiquabant : & perfecta 
“ utraque  res  efier,  ni  Tribuni  fe  in  omnia  limul  confuiere 

f‘  Plebem  dixiffenfr” — Tit.  Liv])  L.  iv.  §.  39.  * 

' > 
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In  thtf;  fame^  manner  did  the  Tribunes  get 
themfelves  rendered*  capable  of  filling  all  other 
places  of  executive  power,  and  e. public  trull, 
in  the  Republic.  But  aftey  all  their  views 
of  uhat  kind  were  accomplifhed,  the  Republic 
did  ( not  for  all  this  enjoy  more  quiet;  nor 
v as  the  interefi  of  the  People  better  ^ttfnded 
to.  New  flruggles  then  arofe  for  adtual 
admiflion  into  thofe  places ; for  procuring 
them  to  ' relations,  oi*  friends ; for  govern- 
ments of  provinces,  and  commands  of  armies. 
A few  Tribunes,  indeed,  did  at  times  apply 
themfelves  earneftly,  out  of  real  virtue  and 
philanthropy,  to  remedy  the  grievanpes  ^of  the 
People  ; but  both  their  ‘fellow  Tribune^/  as  we 
may  fee  in  Hifto^jr,  and  the  whole  body  of  thofe 
Men  upon  wlfm  the  People  had,  at  different 
times,  bellowed  Confulfhips,  fEdilefhips,  Cen- 
forfhips,  and  other  dignities  without  number, 
united  together  with  the  utmofl  vehemence 
againit  them ; and  the  real  Patriots,  fuch  as  Ti- 
berius Gracchus,  Caius  Gracchus,  and  Fulvius, 
e 1 

conflantly  perifhed  in  the  attempt. 

I have  been  fo<uiewhat  explicit  on^  the 
efledts  produced  by  the  different  Revolutions 
that  Save  happened  ill  the  Roman  Republic, 

t < 
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becaufe  its  Hiftory  is  much  knoyvp  to  us, 
and  we  have,  either  in  'Dionyhus  of  Hali- 
' carnaiius,  or  Livy,  considerable  monuments'  of 
the  rtioie  ancitent  ^part  of  it.  But  the  Hiftory  ^ 
of  the  <Grecian  Commonwealths,  would  alfo 
have  fupplied  ul  with  a number  of  fadts  to  the 
fame  pu/pofe.  The  Revolution,  for  inftandr^ 
by  whicto  the  Fifijlratidce  were  driven  out  of 
Athens — that  by  which  the  Four  hundred,  and 
afterwards  the  Thirty , were*  eftablifhed,  as 
well  as  that  by  which  the  latter  were  in 
their  turn  expelled,  all  ended  id  fecuring  the 
.*  power  of  a few.— — The  Republic  of  Syracufe, 
that  of  Corcyra,  of  which  Thucydides  has  left 
us  a oAy  full  account,  and  that  of  Flo- 
rence, of  which  Machiavel  has  written  the 
Hiftory,  alfo  prefent  us  a fe^es  of  public 
commotions,  ended  by  treaties,  in  which,  as 
in  the  Roman  Republic,  the  grievances  of  the 
People,  though  ever  fo  loudly  complained  of 
in  the  beginning  by  thofe  who  adted  as  their 
defenders,  were,  in  the  iftue,  moil  carelefsly 
attended  to,  or  even  totally  d i Regarded.  (<z) 

(a)  The  Revolutions  which  ha/  'e  formerly  happened  in 
France,  have  all  ended  like  thofe  amove  mentioned  • , of  this  a 
'remarkable  inftance  may  be  feenm  the  Note  (aj  page  of 

0 ' _ . ’ 3 
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. But  iff  \j£e  turn  our  eyes  towards  the  Eng- 
lish Hidory,  fcenes’of  a quite  different  kind 
•will  offer  themfelves  to  our  view ; , and  we  ' 
lhall  find,  on  the  contrary,  that  Revolutions 
in  England  have  always  been  terminated  by 
making  fuch  provifions,  and  only  fuch,  as  all 
orders  of  the  People  were  really  and  indif- 
crimiriately  to  enjoy. 

Mod  extraordinary  fadts,  thefe  ! and  which, 
from  all  She  other  circumstances  that  accom- 
panied them,  we  fee,  all  along,  to,-  have  been 
owing  to  the  impoffibility-(a  point  that  has  been 
fo  much  infilled  upon  in  former  Chapters)  in 
which  thofe  who  podeffed  the  confidence,  of  the 
People,  were,  of  transferring  to  themfeives  any 
branch  of  tho /Executive  authority,  and  thus 
feparating  them1  own  condition  from  that  of 
the  red  of  the  People. 


Without  mentioning  the,  compacts  which 
were  made  with  the  fird  Kings  of  the  Nor- 
man line,  let  us  only  cad  our  eyes  on  Magna 


this  Work.  The  fame  things  are  alfo  to  be  obferved  in 
the  Hiftory  of  Spain,  Denmark,  Sweden,  Scotland,  See.  but 
I haye  avoided  mentionirtf  States  of  a Monarchical  , form, 
till  fome  obfervations  are  f fade,  which  the  Reader  will  find 
in  the  CfVlIth  Chapt  er.  ^ 
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Charta , which  is  hill  the  foundation.^  Eng- 
lifli  liberty.  A number3*  of"  chcumftances, 

* which  have  been  defcribid  in  the  former  part 
of  th'is » (voric,  concurred  at  that  time  to 
ftrengthen  the  Regal  power  to  fuch  a degree, 
that  no  Men  in*  the  State  could  entertain  a 

• hope  of  Succeeding  in  any  other  view  tiu»n 
that  ol  "fitting  bounds  to  it.  How  great  was 
the  union  which  thence  arofe  among  all  orders 
of  the  People! — what  extent^  what,  caution, 
do  we  fee  in  the  provihons  made  by  that 
Great  Charter!  All  the  objedis  for  which 

'Men  naturally  .wifli  to  live  in  a hate  of 
Society,  were  fettled  in  its  thirty-eight  Arti- 
cles. judicial  authority  was  regulated. 

The  perlon  and  property  ofv  the  individual 
were  fecured.  The  fafety  of^the  Merchant 
• ond  Stranger  was  provided  for.  The  higher 
clafs  of  Citizens  gave  up  a number  of  op- 
preiiive  privileges  which  they  had  long  fince 
accuftomed  themfelves  to  look  upon  as  their 

undoubted  rights,  (a)  Nay,  the  implements 

' . - 

(rt)  All  pofleffors  of  lands  took  the  engagement  to  eftablifh 
in  "behalf  of  their  Tenants  and  Vaffals  ( erga  fuos)  the  fame 
liberties  which  they  demanded  frojTthe  King  .—Mag.  Char , 

Cap.  xxxviii.  / o 
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of  tillage^  of  the  Bondman , or  Slave,  were  alfo 
fecured  to  hirn ; and  for  the  fir  ft  time  per- 
haps in  the  annals  of  the  World,  a civil  war  * 
was  terminated  by  making  ftipufations  in 
favour  of  thofe  unfortunate  Men  to  whom  the 
avarice 'and  luft  of  dominion*- inherent  in  hu- 
ll; ah  Nature,  continued,  over  the  greateft  part  . 
of  the  Earth,  to  deny  the  common  * rights  of 
Mankind. 

Under*  Henry  the ‘■Third  great  difturbancfcs 

arofe ; and  they  were  all  terminated  by  folemn 

confirmations1  given  to^  the  Great  Charter. 

Under  Edward  I.  Edward  II.  'Edward  ill.  and' 

Richard  II.  thofe  who  were  entrufted  with  the 

care  of  ‘ the  interefts  of  the  People^  'loft  no 

opportunity  thay  offered,  of  ftrengthening  hill 

farther  that  foundation  of  public  liberty;  of 

taking  all  fuch  precautions  as  might  render 

the  Great  Charter  ftill  more  effectual  in  the 

event.— They  had  not  ceafed  to  be  convinced 

that  their  caufe  was  the  fame  with  that  of 

all  the  reft  of  the  People. 

<%  * 

Henry  of  Lancafter  having  laid  claim  to 

the  Crown,  the  Commons  received  the  law 
froin  the  Vi<ftorioiK>  They  fettled  the  Crown 
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upon  him;  by  the  name  _of  FDnry  the 
Fourth  ; and  added  to  the  Adi  of  Settlement, 
provifions/,-wbtich  the  Reader  may  fee  in  the 
fecond  Volume  -of  the  Parliamentary  Hiflory 
of  England.  Struck  with  the  wifdom  of  ^the 
conditions  demanded  by  the  Commons,Mthe 
Author^  of  the  Book  juft  mentioned,,  obfervo, 
perhaps  with  fome  limplicity,  that  the  Com- 
mons of  England  were  no  fools  at  that  time. 
They  ought  rather  to  have  laid, — The  Com- 
mons of  England  were  happy  enough  to  form 
among  themfelves  an-,  Affemblv  in  which  every 
one  could  propofe  what  matters  he  pleafed, 
and  freely  difcufs  them: — they  had  nopofti- 

S'  r 

bility  Mt  of  converting,  either  thele  advan- 
tages, or  in  general  the  commence  which  the 
People  had  placed  in  them,  -jflto  any  private 
views  of  their  own  : they  therefore,  without 
lofs  of  time,  endeavoured  to  ftipulate  ufeful 
conditions  with  that  Power  by  ° which  they 
faw  themfelves  at  every  inftant  expofed  to 
be  diftolved  and  difperfedi  and  induftrioully 
applied  themfelves  to  infure  the  fafety  of 
the  whole  People,  as  it  was  the  only  means 
they1  had  of  procuring  tYeir  own. 

U1/2  * 3 


et> 
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In  the» tong  contentions  which,  took  place 

f r 

between  the  Houfes  of  York  and  Lancafter, 

£ 4 

thd  Commons  remained  fpedlators  of  diforders 
which,  in  thofe  times,  it  p^as  not  In  their 
power  to  prevent : they  fucceffively  acknow- 

ledged the  title  of  the  victorious  parties  -t 
blit  whether  under  Edward  the  Fourth,  under  1 
Richard  the  Third,  or  Henry  the  Seventh  by 
whom  thofe  quarrels  were  terminated,  they 
continually  availed  thdmfelves  of  the  imports 
ance  of  the  fervices  which  they  were  able 
to  perform  to  the  new  eftablilhed  Sovereign, 
for  obtaining  effectual  conditions  in  favour  ' 
of  the  whole  body  of  the  People. 

° u > V 

At  the  acceffion  of  James  the  Firlfi  which, 
as  it  placed  a / new  Family  on  the  Throne  of 
England,  ma^  be  confidered  as  a kind  of 
Revolution,  no  demands  were  made  by  the 
Men  who  were  at  the  head  of  the  Nation, 
but  in  favour  of  general  liberty. 

After  the  acceffion  of  Charles  the  Firfl, 
difeontents  of  a very  ferious  nature  began 
to  take  place ; and  they  were  terminated,  in 
the  firft  inftance,  by  the  Adi  called  the  Peti~ 
tion  of  Right , which  is  ftill  looked  upon  as 
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A moft  preuife  and  accurate  delinea-tinn  of  tbe 
rights  of  the  People,  (a)  ** 

, . ^ ' 

At  th^~®  qftoration  of  Charles  the  Second, 

the  Conftitutiorp  being  re-effablilhed  upon  its 
*•  » 
former  principles,  the  former  confequeiices 

produced  by  it,  began  again  to  take,  place  and 

^ t\ 

we  that  aera,  and  indeed  during  the 

whole  courfe  of  that  Reign,  a continued  feries 
qf  precautions  taken  for  fecuring  the  general 
liberty.  ' * 

Laftly,  the  great  event  which  took  place 
in  thi  year  1689,  affords  a ffriking  con- 
firmation of  the  truth  of  the  obfervation  made 
in  tk*s  J^hapker.  At  this  tera  the  political 
wonder  again  appeared — of  a Revolution  ter- 
minated by  a feries  of  public  Acts,  in  which 


* t 


(a)  The  difordcrs  .which  took  place  in  the  latter  part  of 
fhe  reign  of  that  Prince,  are  indeed  a compleat  contradiction 
of  the  afTertion  which  is  the  fubjeCt  of  the  prefer.t  Chapter  ; 
but  they,  at  the  fame  time,  are  a no  lefs  convincing  con- 
firmation of  the  truth  of  the  principles  laid  down  in  the 
courfe  of  this  Work.  The  above-mentioned  diforders  took 
rife  from  that  day  in  which  Charles  the  Firft  gave  up  the 
power  of  dilTolving  his  Parliament;  that  is,  from  the  day 
in  which  the  Members  of  that  Affembly  acquired  an  inde- 
pendent, perfonal,  lafting  authority*  which  they  foon  began 
to  turn  againft  the  People  who  Y /d  raifed  them  to  it. 


334 


THE  CONSTITUTION 

ro  interefte  but  thofe  of  the  People  at  large, 

were  conlidered  and  provided  for ; no  claufe, 

even  the  mod:  indirect,  was  infettd-d,  either 

v * 

' ' to  gratify  the  prefent  ambition,  or  favour  the 
future  views!,  of  thofe  who  were  perfonally 
concerned  in  bringing  thofe  Adis  to  a con- 
cliilion.  Indeed,  if  any  thing  is  capable  of 
conveying  to  us  an  adequate  idea  of  tfie  found- 
nefs,  as  well  as  peculiarity,  of  the  principles 
on  which' the  Ehglifh  Government  is  founded, 
it  is  the  attentive  perufal  of  the  Syftem  of 
public  Compadls  to  which  the  Revolution  of 
the  year  1689  gave  rife, — d/f  the  Bill  of 
Rights  with  all  its  different^  claufes^,  and 
the  feveral  Adis  whidh  under  two  i^lequent 
Reigns,  till  th^  accefiion  of  the  Houfe  of 
Hanover,  were'v'nade  in  order  to  flrengthen  it. 

4 
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G'R  A JP  T E R XVI.  . ri 

***  • * ’£> 
Second  Differenx. — The  Manner  after  which 

the  Lqws  for  the  Liberty  of  thh  Subject*  c$e> 

exK'-tf  in  England. 

• X f ' « r ' ‘ . . fJ  *1  ai  Jill  iO  -3  ill  VI 

THE  fecond  difference  which  I fpoke 

of,  between  the  iinglilh  Government,  « 
and  that  of  other  free  Stages,  concerns  the 

,y 

important  objeCl  of  the  execution  of  the  Laws. 

' On  this  article/  alfo,  we  (hall  find  the  advan- 
tage to  lie^  on  the  fide  of  the  Englifh  Go- 

'''/***.  * > 
vernmen^V  and  if  we  make  a comparifon 

between  the  Hiftory  of  thofe  States,  and  that 
of  England,  it  will  lead  us  toy  the  following 
obfervation,  viz.  That,  though  in  other  free 
States  the  laws  concerning  the  liberty  of  the 
Citizens  were  imperfeCt,  yet,  the  execution 
of  them  Was  Chill  more  defective.  In  Eng- 
land, on  the  contrary,  the  laws  for  the  fe^urity 
of  the  Subject,  are  not  only  very  extenfive  in 
their  provifions,  but  the  manner  in  which 
they  are  executed,  carries  Jaefe  advantages  hill 

/ ' a 


336  THE  CONSTITUTION 


farther;  (acd  Englilh  Subjs&s  enjoy  no  lefs: 
liberty  from  the  fpirit  both  of  juftice  and 
mildnefs,  by  which  all  branches  of  the  Go- 
vernment are  influenced,  thaiT,  from  'the  accu- 
racy of  the  laws  themfelves. 

* 

The  Roman  Commonwealth  will  here  again 
Supply  us  with  examples  to  prove  the  former 
part  of  the  above  aflertion.  When  I faid,  in 
the  foregoing  Chapter,  that,  in  times  of  public 
commotion,  no  proviiflons  were  made  for  the 
body  of  the  People,  I meant  no  proviflons 
that  were  likely  to  prove- effectual  in  the  event. 
When  the  People  were  roufed  to  a certain 
degree,  or  when  their  concurrency  v^as  neceffary 
to  carry  into  eflfedt  certain  refolutlons,  or 
meafures,  thaf'  were  particularly  interefling 
to  the  Men  ii^  power,  the  latter  could  not, 
with  any  prudence,  openly  profefs  a con- 
tempt for  the  political  wifhes  of  the  People  ; 
and  l'ome  declarations  exprefled  in  general 
words,  in  favour  of  public  liberty,  were  indeed 
added  to  the  laws  that  were  enadted  on  thofe 
occafions.  But  thefe  declarations,  and  the 
principles  which  they  tended  to  eftablilh,  were 
afterwards  even  opeVly  aifregarded  in  practice. 
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Thus,  w$en  the  People  were  n?*ide  to  vote, 
about  a year  after  the  expuLion  of  the  Kings, 
that  the^Regal  Government  never  fhould  * 
be  agail/eftabli^ed  in  Rome,  and  that  thofe  ^ % 
who  ilr6u)d  endeavour  to  reftore  it,  fliauld 
be  devoted  to  tne  Gods,  an  article  was  added, 
which,  *in  general  terms,  conjitmed  to  iTje 
Citizensythe  right  they  had  before  enjoyed, 
under  the  Kings,  of  appealing  to  the  People 
j?om  the  fentences  of  d£ath  pilled  upon  them. 

No  punilhment  (which  will  furprife  the 
Reader)  was  decreed#  again  If  tho'fe  who  fhould 
’violate  this  law;  and’ indeed  the  Conluls,  as 

' -l 

we  may  fee  in  Dionylius  of  Halicarnaffus  and 
Livy,*  concerned  themfelves  but  little  about  the 
appeals  of  the  Citizens,  and  i,n  the  more  than 
military  exercife  of  their  functions,  fpor’ted 
With  rights  which  they  ought  to  have  refpedted, 
however  imperfectly  and  loofely  fec'ured. 

An  article  to  the  fame  purport  with  the 
above,  *was  afterwards  alfo  added  to  the  laws 
of  the  Twelve  Tables ; but  the  Decemvirs, 
to  whom  the  execution  of  thofe  laws  was 
at'  firff  committed,  behaved  exactly  in  the 
fame'*' manner,  and  even  v^fe  than  the  Consuls 
had  done  before  them;  and  after  they Jwere 
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expelled,  (ay  the  Magiftrates  who  fucceeded 
them,  appear  to  have  been  as  little  tender  of  the 
lives  of  the  Citizens.  I fhall,  airing  many 
inftances,  relate  one  which  will-  fhew  upon  what 
flight  grounds  the  Citizens  were  expofed  to 

have  their  lives  taken  away. Spurius  Maelius 

being  acqufed-,of  endeavouring  to  make^him- 
fe If  King,  was  fummoned  by  the  Mafter  of 
the  Horfe,  to  appear  before  the  Dictator,  ip 
Order  to  vclear  himfelf  of  this  fomewhat  ex- 
traordinary imputation.  Spurius  took  refuge 
among  the  People;  the  .Mafter  of  the  Horfe 
purfued  him,  and  killed  him  on  the  fpotl 
The  multitude  having  thereupon  jgxprefled  a 

C ' ^ i “*■  » 

great  indignation,  the  Dictator  had  theinTalled 
to  his  Triburyii,  and  declared  that  Spurius 
had  been  law^illy  put  to  death,  even  though 
he  might  be  innocent  of  the  crime  laid  to 
his  charge,  for  his  refuflng  to  appear  before 


(a)  At  the  expulfion  of  the  Decemvirs,  a law  was  alfo 
enadbed,  that  noMagiftrate  fhould  be  created  from  whom  an 
appeal'  could  net  be  made  to  the  People  ( Mgg'jiratus fine  pro- 
•uocatione — Tit.  Liv.  L.  111.  §.  55)  by  which  the  People 
meant  to  abolifh  the  Didbatorlhip  : but,  from  the  fadb  which 
will  juft  now  be  related,  > nd  which  happened  about  te^ryears 
afterwards  we  fee  that  thk'law  was  not  better  obferved  than 
all  tht-  others  had  been. 
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the  Didtatcf,  when  fummoned  to  do  fo  by 
the  Matter  of  the  Horfe.’(^) 

4 * T) 

About  ^me  hundred  and  forty  years  after  the,^ 
times  w’e  mention,  the  law  concerning  the  ap- 
peals to  the  People,  was  enafted  for  the  third 
time.  But  we  do  not  fee  that  ifj  was  better 
obfe’-ved  afterwards,  than  it  had'  been  before': 


and  we  not  only  find  it  frequently  violated  by 


the  different  Magiftrates  of  the  Republic ; but 
me 


le  Senate  alfo,  notwithftandmg  this  la,w,  at 
times  made  formidable  examples  of  the  Citi- 


zens. Of  this  we  have  an  inttance  in  the  three 

» j 


hundred  foldiers  who  had  pillaged  the  Town  of 
Rhegium.^,  The  Senate,  of  its  own  authority, 
ordered  them  all  to  be  put  to  death.  In  vain 
did  the  Tribune  Flavius  remonttrate  againtt  fo 
fevere  an  exertion  of  public  justice  on  Roman 
titizens ; the  Senate,  fays  Valerius  Maximus, 
neverthelefs  ,perfitted  in  its  refolution.  (<£) 


(a)  “ Tumultuantem  deinde  multitudinem,  incerta 
exiftimatione  facti,  ad  concionem  vocari  j ufiit,  & Medium 
jure  ccejum  pronunciavit,  etiamfiregni  critnine  infoifc'f uerit 
qui  vocatus  a Magi  [Ira  equitum , ad  Dicfatorem  nan  venijjet.”— 
Tit.  Liv.  L.  IV.  §.  15. 

( b ) Val.  Max.  L.  II.  C.  7.— .This  Author  does.}  not 
mention  the  precife  number  of  tbyte  who  were  put  to  death 
on  this  occafion,;  he  only  fays  t..at  they  were  execut  .il  fifty 
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"All  thefe"la\vs(  for  fecuring  the  Icves  of  the 

Citizens,  had  hitherto  been  enadted  without 
( < < ^ 
any  mention  being  made  of  a mmifhment 

againft  thofe  who  fhould  vipjate  thei'n.  At 

laft*  the  celebrated  Lex  Porch  was  palled, 

which  fubjedted  to  banifhment  thofe  who 

fliould  eaufe  a Roman  Citizen  to  beTcourged  < 

and  put  to  death.  From  a number  of  in- 

ftances  pofterior  to  that  law,  we  fee  that  it 

was  not  '"better1  obferved  than  thofe  before  it 

had  been:  Caiusf  Gracchus,  therefore,  caufed 

the  Lex  Semprqnia  to  be  enadted,  by  which 

a new  fandtion  was  given  to  it.  But  this 1 

law  did  not  fecure  his  own  life,  and  that  of 

e ^ fa. 

his  friends,  better  than  the  Lex  Porch diad  done 
that  of  his  brotner,  and  thofe  who  had  fup- 
ported  him  : indeed,  all  the  events  which  took 
place  about  thofe  times,  rendered  it  manifelt 
that  the  evil  was  fuch  as  vvas  beyond  the 
power  of  any  laws  to  cure. — I fhall  here  ’ 

at  a t>me,  in  different  fueceilive  days : but  other  Authors  . 
make  the  number  of  them  amount  to  four  thoufand.  Livy 
fpeaks  of  an  whole  Legion. — Legio  Carnpana  qua  Rhegium 
cccupaveraty  obfejja , dedltione  fa£la  fecuri  percujja  eji. — Xif. 
LiV.  L.  xv.  Epit.- — I Aave  followed  here  Polybius,  who 
fays  that  only  three  hu\  dred  were  taken  and  brought  to 
Ronit.  ^ 
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mention  a faft  which  affords  a remarkable 
inftance  of  the  wantonnefs  with  which  the 
Roman  Magiftrates  had  accuftomed  themfelves 
to  take  * Away'"  *the  lives  of  the  Citizens.  A 
Citizen*' named  Memmius,  having  put  up  for 
the  Confulflrip,  find  publickly  canvafiing  for  the 
fame,  in’oppolition  to'  a Man  wh^in  the  lT$i- 
burier  Saturn  inus  fupported,  --the  latter  can  fed 
him  to  be  apprehended,  and  made  him  expire 
vender  blows  in  the  public -i  Forurji.  The 
Tribune  even  carried  his  infolence  fo  far,  as 
Cicero  informs  us,  as  to  give  »to  this  aft  of 
cruelty,  tranfatted  in  die  prelence  of  the  whole 
People  affembled,  the  outward  form  of  a 

^ ■»  Pp  > 

lawful  ari  of  ’ public  Jufti'ie.  [a) 

— . — ’"A  1 ' 1 1 """" 

(a)  The  fatal  forms  of  words  ( cruciatus  carmina ) ufed  by 
the  Roman  Magiftrates,  when  they  or&red  a Man  to  be  put 
to  death,  refounded  (fays  Tully,  in  his  fpeech  pro  Ralirio)  in 
the  Aflembly  of  the  People,  in  which  the  Cenfors  had  for- 
bidden the  common  Executioner  ever  to  appear.  ^ I-LiSior , 
colliga  manus . Caput  ohnubito.  Arbori  Shfelici  fufpehditc. 

, Memmius  being  a confiderable  Citizen,  as  we  may 

conclude  from  his  canvafiing  with  fuccefs  for  the  Confulftup, 
all  the  great  Men  in  the  Republic  took  the  alami  at  the 
atrocious  aftion  of  the  Tribune:  the  Senate,  the  next  day? 
ilfued  out  its  folemn  Mandate  to  the  Confuls,  to  provide 
that  the  Republic  Jho.ild  receive  no  'detr  intent ; “ and  the  Tii- 
buiiVwas  killed  in  a pitched  baf/!e  that  was  fought  tit  the 
foot  of  the  Capitole.  / n» 


( 
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Nor  were  the  Roman  Magid'r^tes  fatisfied 
with  committing  ( ads  of  injudice  in  their 
political  capacity,  and  for  the  fupport  of  the  V 
power  of  that  Body  of  whicfirthe^  - made  a 
part.  Avarice  and  private  rapine  weAe  at  laid 
added  to  political  ambition. 1 The  Provinces 
vyefe  fird  dpprefied  and  plundered.  The  cala-  1 
mity,  in  procefs  of  time,  reached  Italy  itfelf, 
and  the  centre  of  the  Republic  ; till  at  laid  the 
Lex  Calpurnia  d'  repetandis  was  enaded  to  putxa 
flop  to  it.  By  this  law,  an  adion  was  given  to 
the  Citizens  rnd  Allies  for  the  recovery  of  the 
money  extorted  from  them  by  Magidrates,  or  ( 
Men  in  power;  and  the  Lex  'Junia  after- 
wards added  the  ‘penalty  of  baniflVment,  to* 
the  obligation  ef  making  reditu tion. 

‘But  here  another  kind  of  diforder  arofe. 

V (j 

The  Judges  proved  as  corrupt,  as  the  Magi- 
drates had  been  oppredive.  They  equally 
betrayed,  in' their  own  province,  the  caufe  of 
the  Republic  with  which  they  had  been  in- 
truded ; and  chofe  rather  to  fhare  in  the  plun- 
der of  the  Conluls,  the  Prators,  and  the  Pro- 
confuls,  than  put  the  laws  in  force  agairfd 
them. 
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New  expedients  were,  therefore,  ltforted  toi 

in  order  to  remedy  this  new  evil.  Laws 

were  madtL-for  judging  and  punifhing  the 

Judges  themfelvets  -y  and  above  all,  continual 

changes  were  made  in  the  manner  ’ of  compb- 

fing  their  Aflemblies.  But  the  malady  lay  foo 

•deep  for  common  legal  proviliops''  to. remedy.-4 

The  guilty  Judges  employed  the  fame  re- 

fources  in  order  to  avoid  convi&ion,  that 

the  guilty  Magiftrates  Had  done ; ahd  thofe 

changes  at  which  we  are  ^ amazed,  which 

were  made  in  the  cgnftitution,  of  the  judi- 
\ . » 

ciary  Bodies,  (a)  mftead  of  obviating  the  corrup- 

( a ) Tby  Judges,., (over  the  Afierr)J>ly  of  whom  the  Praetor 
ufually  pref.ded)  were  taken  from  the  body  of  the  Senate, 
till  fome  years  after  the  laft  Punic  War  » when  the  Lex  Sem- 
pronia , propofed  by  Caius  S.  Gracchus,  enacted,  that  th\ey 
fhould  in  future  betaken  from  the  Equestrian  Order.  The 
Oonful  Caepio  procured  afterwards  a law  to  be  enacted,  by 
which  thejudges  were  to  be  taken  from  both  Orders,  equally. 
The  Lex  Servilia  foon  after  put  the  Equeftrian  Order,  again 
in  pofteffion  of  the  ‘Judgments  ; and  the  Lex * Livia  reftored 
them  intirely  to  the  Senate. — The  Lex  Plautia  enacted  after- 
wards, that  the  Judges  fhould  be  taken  from  the  three  Or- 
ders; the  Senatorial!,  Equeftrian,  and  Plebeian.  TyJteZf.v 
Cornelia , framed  by  the  Dictator  Sylla,  enadted  again  that 
the  Judges  fhould  be  intirely  taken  from  the  body  of  the 
Senate.  The  Lex  Aurelia  ordered  anew,  that  they  fhould  be 
j taken  from  the  three  Orders.  Po  ypey  made  afterwards  a 
change  in  their  number,  which  hyhxed  at  feventy,five,  and 
in  the  manner  of  electing  them.  And  laftly,  Caefar  intirely 
reltored  the  Judgments  to  the  Order  of  the  Senate. 

. ) ^ 1 
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tion  of  tfre  Judges,  only  transferred  to  other 
Men  the  profit  ariiing  from  becoming  guilty 
of’  it.  The  complaint  was  already  grown 
r general,  in  the  times  of  the*  Gracchi,  that  no 
Man  who  hdd  money  to  give,  could  bedarought 
to  ^punifhment.  ( a ) Cicero  fays,  that  in  his 
time,  the  fafije  opinion  was  become  fettled  and 
univerfally  received ; f)  and  his  Speeches  are 
replete  with  his  lamentations  on  what  he 
calls  the*'  levity,  and  ‘the  infamy , of  the  public 
Judgements. 

(i 

Nor  was  the  impunity  of  corrupt  Judges, 
the,  only  evil  under  which  the  Republic 
laboured.  Commotions  of  thp  w^ole^. Empire 
at  lad  took  place.  The  horrid  vexations, 
and  afterwards  the  acquittal,  of  Aquillius,  . 

Proconful  of  ^yria,  and  of  fome  others  who 

i 

had  been  guilty  of  the  fame  crimes,  drove  the 
Provinces  of  Afia  to  defperation  : and  it  was 
then,  that  that  terrible  war  of  Mithridates 
arofe,  which  was  ufhered  in  by  the  death  of 
eighty  thoufand  Romans,  maffacred  in  one 
day,  in  all  the  Cities  of  Afia.  (c) 

(ctf)  App.  de  Bell.  Ci\ft  (b)  Adt.  in  Verr.  I.  i.  * 
^ r Appian. 

« * ( 
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The  Laws  and  public  Judgments,  not  oniy 
thus  failed  of  the  end  for  which  they  had 
been  eflabiifhed : they  even  became,  at  lafl, 

new  mekns  of  oppreffion  added  to  thofe  which  f 
already  ’exifled.  Citizens  pofleffed  of  wealth, 
p.erfons  obnoxious  to  particular  Bodies,  or,  the 
few  Magistrates  who  attempted,  •’to  ftem  tni 


torrent  of  the  general  corruption,  were  accufed 
and  condemned  ; while  Pil'o,  of  whom  Cicero, 
in  his  fpeech  again  ft  him*,  relates  things  which 
make  the  Reader  fhudder  with  horror,'  and 

.1  '• 

Verres,  who  had  beep,  guilty  of  enormities  of 
1 the  fame  kind,  ’efcaped  unpunifhed. 

Henry  ?„  wgr  arofe  ftil),  more  formidable 
than  the  former,  and  the  dangers  of  which 
we  wonder  that  Rome  was  able  to  furmount. 
The  greatelt  part  of  the  Italians  revolted  at 
once,  exalperated  by  the  tyranny  of  the  pub- 
lic Judgements ; and  we  find  in  Cicero,  who 
informs  us  of  the  caufe  of  this  revolt,  which 
was  called  the  Social  wart  a very  exprefiive 
account  both  of  the  unfortunate  condition  of 
the  Republic,  and  of  the  perverfion  that  had 
been  made  of  the  methods  taken  to  remedy 
it. — — “ An  hundred  and//ten  years  are  not 
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yet  elapfeA  (fays  he)  fince  the  Ipw  for  the 
recovery  of  money  extorted  by  Magiftrates  was 
\|  firft  propounded  by  the  Tribune  Calpjrrnius  Pifo. 

1 1 A number  of  other  laws  to  theTame  eitedt,  con- 
tinually more  and  more  fevere,  have  followed 
it : ,,but  fo  many  perfons  have  been  accufed,  fo 
fiiany  condemned, — fo  formidable  a 'war  has 
been  excited  in  Italy  by  the  terror  of  the  public 
Judgements, — and  when  the  laws  and  Judge- 
ments hlive  been  fulpended,  fuch  an  oppref- 
fion  and  plunder  of  our  Allies  has  prevailed, 
that  we  may, .truly  fay,  that  it  is  not  by 

c / / 

our  own  ftrength,  but  by  the  weaknefs  of 
others,  that  we  continue  to  exift.”  (a) 

I have  entered  into  thefe  particulars  with 
regard  to  the  Roman  Commonwealth,  becaufe 
the  fadts  on  yrhich  they  are  grounded,  are 
remarkable  of  themfelves,  and  yet  no  juft 
conclusion  could  be  drawn  from  them,  unlefs 

t>  e 

a feries  of  them  were  prefented  to  the 
Reader.  Nor  are  we  to  account  for  thefe 
facts',  by  the  luxury  which  prevailed  in  the 
latter  ages  of  the  Republic,  by  the  corrup- 
tion of  the  manners  of  the  Citizens,  their 

* 


(a)  See  Cic.  de  Off.  L.  II.  §.  75. 
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degeneracy  Trom  their  ancient  principles,  and 
fuch-hke  loofe  general  phrafes,  which  may 
perhaps  be.  uieful  to  exp  refs  the  manner  iti'elf  , 
in  whicla  the*wil  became  manifefted,  but  by  [ 
no  meins  account  for  the  caufe's  of  it.  0 

d 

The  above  diforders  arofe  from  the  very 
, a ' , . 

nat'^m  the  Government  of  the  Republic  -3~ 
of  a Government  in  which  the  Executive 
;jyid  Supreme  Power  being  made  to  centre 
in  the  Body  of  thofe  in  whom  the  People  > 
had  once  placed  their  confidence,  there  re- 
mained no  other  efTedxual  Power  in  the  State 
that  might  render  it  neceffary  for  them  to 
keep  within  bounds  of  j^idice  and  decency. 
And,  in  the  mean  time,  as  the  People,  who 
were  intended  as  a check  over  that  Body, 
Continually  gave  a fhare  in  tjiis  fame  Execu- 
tive  authority,  to  thofe  whom  they  intruded 
with  the  care  of  their  intereds,  they  ipereaied 
the  evils  they  complained  of,  as  it  were,  at 
every  attempt  they  made  to  remedy  them  j 
and  indead  of  raifing  up  Opponents  thofe 
who  were  become  the  enemies  of  their  liberty,  , 
as  it  was  their  intention  to  do,  continually 
fupp'lied  them  with  new;  A liberates, 

Y y 2 ® 
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‘From  ttWs  fituation  of  affairs,  flawed  as  an 
unavoidable  conlequence,  that  continual  defer- 
\tion  of  the  caufe  of  the  People,  v^jhich  even 

i 

1 in  time  of  Revolutions,  wher?  the  'paffions 

of  the  People  themfelves  were  roufed,  and 

they^.were  in.  a great  degree  united,  manifefled 

ifielf  in  fo  remarkable  a manner.  \Ve  may- 

trace  the  fymptoms  of  the  great  political 

defect  here  mentioned,  in  the  earlieft  ages  of 

. the  Comlnonwealth,  as  well  as  in  the  laS 

ffcage  of  its  duration.  In  Rome,  while  fmall 

and  poor,  it1  rendered  \jain  whatever  ^rights 

or  power  the  People  poffeffedi  and  blafted  all 

their  endeavours  to  defend  their  Jiberty,  i?\ 
t * r * # 
the  fame  manner  as  in  the  more  •fpfendid 

ages  of  the  Commonwealth,  it  rendered  the 

moft  falutary  regulations  utterly  fruitlefs,  and 

even  inftrumental  to  the  ambition  and  avarice 

of  a few.  The  prodigious  fortune  of  the 

Republic,  in’fhort,  did  not  create  the  diforder, 

it  only  gave  full  fcope  Vj  it. 

Buf  if  we  turn  our  view  towards  the  Hiflory 
of  the  Englifh  Nation,  we  fhall  fee  how,  p. 
from  a Government  in  which  the  above 


defeats  did  not  excO",  different  confequences 

it  ^ 


\ 
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have  followed  : — how  cordially  a!1--  panics  cf 
Men  have  always  united  together  to  lay  under 
proper  reftraints  this  Executive  power,  which 
they  " ki'ie w ee*fld  never  be  their  own.  In  [ 
times  of  public  Revolutions,  the  greatefl  care, 
as  we  have  before  obferved,  was  made  ufe  of 
to  afcertain  the  limits  of  that  Power ; and  aftl1^ 
peace  had  been  reftored  to  the  State,  thofe 
who  remained  at  the  head  of  the  Nation, 
manifefted  an  unwearied  jeafoufy  id  main- 
taining thofe  advantages  which  the  united 

efforts  of  all  had  obtained, 
a * * „ 

Thus  it  was  made  one  of  the  Articles  of 
Magna  Charta,  that  the  Executive  Power 

fhould  hot  touch  the,  perfon  of  the  Subject, 
but  in  confequence  of  a judgment  palled 

upon  him  by  his  peers : ancj  fo  great  was 
afterwards  the  general  union  in  maintaining 

O i O 

this  law,  that  the  ’Trial  by  “jury,  that  admira- 
ble mode  of  proceeding  which  fo  effectually 
fecures  the  SubjeCl  againfl  all  the  invafions 
of  Power,  even  (what  feemed  fo  difficult  to 
attain)  againfl  thofe  which  might  be  made 
under  the  fanCtion  of  Judicial  authority,  has 
been  preferved  to  this  day.  It  has  even  been 


/ a 
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prefervedo*tfi  all.  its  original  purify,  though 
the  fpe  has  been  fucceirively  iuffered  to 
\t  decay,  and  then  to  be  loft,  in  the  other 
|i  countries  of  Europe,  wherarCt  was  known 
for1  a while.  (<-?)  Nay,  though  this  privilege 
of  V>eing  tried  by  one’s  peers,  was  at  hrft  a 
privilege  .of  -Conquerors  and  Mafters,  exclu- 
lively  appropriated  to  thofe  parts  of  Nations 
which  had  originally  invaded  and  fubdued  t^ie 
reft  by  varms,  it  has*  in  England  been  fuc- 
ceffively  extended  to  every  Order  of  the 
People.  ‘ , * 


(a)  The  Trial  by  Jury  was  in  ufe  among  the  Normans 
long  before  they  came  ober  to  England  j 'but  it  is  rfow#utteily 
loft  in  that  Province.  It  even  began  very  early  to  degenerate 
there  from  its  firff  inftitution : we  fee  in  Hale’s  Hiftory 
of  the  Cc?mnon  Law  of  England,  that- the  unanimity  among 
Jurymen  was  notr  required  in  Normandy  for  making 
verdicft,  a good  verdidb ; but  when  Jurymen  difiented,  a 
number  of  them  was  taken  out,  and  others  added  in  their 

ftead,  till  an  unanimity  was  procured. In  Sweden, 

where,  according  to  the  opinion  of  the  Learned  in  that  Coun- 
try, the  Trial  by  Jury  had  its  hrft  origin,  only  fome  forms 
of  that  Inftitution  are  now  preferved  in  remote  parts  of  the 
Country,  where  fets  of  Jurymen  are  eftablifhed  for  life,  and 
have  a falary  accordingly.  See  Robinfon’ s State  of  Sweden. — 
And  in  Scotland,  the  vicinity  of  England  has  not  been  able  to 
preferve  to  the  Trial  by  Jury  its  genuine  ancient  form  : the 
unanimity  among  Jurynten  is  not  required  there,  a?--!  have 
been^oldf  to  form  a Ver\cl;  but  the  majority  is  decifive. 


o 
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And  no'  only  the  perfon,  b,1fr  alfo  the 
property  of  the  individual,  has  been  fecured 
againft  all  arbitrary  attempts  from  the  Exe- 
cutive power  'h*he  latter  has  been  fucceffively  j 
retrained  from  touching  any  paft  of  the  pro- 
perty of  the  £ubje£t,  even  under  pretence  of 
the  neceflities  of  the  State,  but-  by  the  fiEe 
alien  t of  the  Reprefenta fives  of  the  People. 
Nav,  fo  true  and  perfeverin^  has  been  the 

p ' r . 

zeal  of  thefe  Reprefen^atives"' in  aflhrting  on 
that  account  the  interests  of  the  Nation, 
from  which  they  could  not  'feparate  their 
own,  that  thisv  privilege  of  taxing  themfelves, 
which  was  in  the  beginning  grounded  on  a 
moll  precarious  tenure,  and  only  a mode  of 
governing  adopted  by  the  Sovereign  for  the 
fake  of  his  own  convenience,  has  become, 
in  time,  a fettled  right  of  the  People,  which 
tjie  Sovereign  has  found  it  at  laffc  necehary 
folemnly  and  repeatedly  to  acknowledge. 

Nay  more,  the  Reprefentatives  of  the  Peo- 
ple have  applied  this  Right  of  Taxation  to 
__  a Hill  nobler  ufe  than  the  mere  prefervation 
of  property  : they  have,  in  procefs  of  time, 

i -) 

& 
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fucceedegUr:-n  converting  it  into  a^  regular  and 
conftitutional  means  of  influencing  the  mo- 
y tions  of  the  Executive  Power. — — *-By  means 
);  of  this  Right,  they  have  gafxtd  the  advan- 
tage of  being  conftantly  called  to  c6ncur  in 
the,  meafures  of  the  Sovereign  ; of  having  the 

kfeateft  attention  Shewn  by  him ' to  their 
° *r  *■  \ 

requefts  ; as  well  as  the  higheft  regard  paia  to 

anv  engagements  that  he  enters  into  with 
them.  'Thus  has  it  become  at  laft  the  pecu- 
liar happinefs  of  English  Subjects  (to  whatever 
other  People,  either  ancient  or  modern,  we 
compare  them)  to  enjoy  a Share  in  the  Govern- 
ment of  their  Country,  by  electing  Repre- 

. ^ k a 

fentatives,  who,  by  reafon  of  the  peculiar 
circumftances  they  are  in,  and  the  extenSive 
rights  they  poSTefs,  are  both  willing  faithfully 
to  ferve  thofe  who  have  appointed  them,  and 
able  to  do  it.  * 

ft  ' 


And  indeed  the  Commons  have  not  refted 
fatisfied  with  eflablilhing,  once  for  all,  the 
provisions  for  the  liberty  of  the  People  which 
have  been  juft  mentioned.  They  have  after- 
wards made  the  prefervation  of  them,  the 
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fTrll  objedt  p±  their  cares,  t(rt)  ,and  uften  every 

opportunity  of  .giving  new  life  to  the-«- 
) ; 

Th^s,  t unde*  Charles  the  Firft,  attacks  of  ' 
a moft  alarming;  nature  having  been  made  on 
the  privilege  of)  the  People  to  grant  free  fup- 
plies  to  ,the  Crown,  . the  Commons  vindi- 
cate/^, w’.'hout  lofs  of  time,  .that  great  right 
of  the  Nation,  the  Conflitutional  bulwark  of 
alj>  others  ; and  haftened,  to  oppugn, ( in  their 
beginning,  every  precedent  of  a practice'  thatTC 
mull  in  the* end  have  produced  t\ie  utter  ruirf~ 
of  public  liberty.  *>  n 

They  even  extended  their  care  to  abufes  of 
every  >,kind.  The  judicial  Authority,  "for  in- 
ftance,  which  the  Executive  Pe>wer  had  imper- 
ceptibly aifumed  to  itfelf,  both  with  refped:  to 
tlpe  perfon  and  property  of  the  individual,  was 
abrogated  by  the  Adt  which  abolifhed  the 
Court  of  Star-Chamber ; and  the  -Crown  was 
brought  back  to  its  true  Conflitutional  office, 

, viz.  the  countenancing,  and  fupporting  i$vith. 
it-s  flrength,  the  execution  of  the  Laws. 

' (a.)  The  firft  operation  of  the  Commons,  at  the  begin- 
ning of  a Seffion,  is  to  appoint  four  grand  Committees. 
One  is  a Committee  of  Religion,  another  of  Grievances, 
another  of  Courts  of  Juftice,  and  another  of  Trade:  ?hey 
are  to  be  {binding  Committees  during  the  whole  Seffion. 


J 
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The  fi7;t  requent  endeavours  of  the  Legiila-' 

<c  # y, 

ture  have  carried  even  to  a ffcill  greater  extent 
j the  above  privileges  of  the  People  : they  have 
moreover  fucceeded  in  reflrair :*fg  the'  Crown 


froin  any  attempt  to  feize  and  confine,  V/en  for 
the  fhorteft  time,  the  perfon  of  the  Subject  $ 
finlefs  it  be  in  the  cafes  afcertained  by  the  Law, 
of  which  the  Judges  of  it  are  to  decide.  a 


Nor  has  this  extenfive  unexampled  freedor^, 
the  expence  of  the  Executive  Power,  been 
made,  as  we  might  be  inclinable  to  think,  the 
exclufive  appropriated  privilege  of  the  great  and 
powerful.  It  is  to  be  enjoyed  alike  by  all 
ranks  of  Subjects,*  nay,  it  was  the  injury 
done  to  a common  Citizen  that  gave  ex- 
igence to  the  Ad:  which  has  compleated 
the  fecuring  of  this  interefting  branch  pf 
public  liberty.  “ The  opprefiion  of  an  ob- 
“ fcure  individual,”  fays  Judge  Blackftone, 
,c  gave  rife  to  the  famous  Habeas  Corpus  Ad: 
Junius  has  quoted  this  obfervation  of  the 
Judge ; and  the  fame  is  well  worth  being 
repeated  a third  time,  for  the  juft  idea  it 
conveys  of  that  readinefs  of  all  Orders  ” of 
Men  to  unite  in  defence  of  common  lmerty, 

* c . 7 • ' ■ , ; .„  ‘7 
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which  is  aJ  charatfteriftic  circumft^nce  in  the 
J -j  5 

JSnglifh  Government.  (a) 

> . ^ 

And  this  general  union,  in  favour  of  public  / 

liberty,  has  nof^been  confined  to  framing  laws  ) 
for  its  Tecurity.  ^ It  has  operated  with  no  lefs 
vigour  in  bringing  to  ppniihment  fuch  as  have 

ventured  to  infringe  them ; and  the  Sovereign 

/-  v 

havconftantly  found  it  necefiary  to  give  up  the 
violators  of  thofe  laws,  even  when  his  own 
lervants,  to  the  Juftice  of  their  Country- , 

Thus  we.  find,  fo  early  as>the  reign  of 
ward  the  Fir  ft.  Judges  who  w^re  convicted  of 
having  committed  exadions  in  the  exercife  of 
their  offices/'  to,  have  been  c^pdemned  by  a fen- 
tence  of  Parliament,  {/?)  From  the  immenfe 
fines  which  were  laid  upon  them,  and  whiph 

® (a)  The  individual  here  alluded  to  wa?  one  Francis  Jenks, 
who  having  made  a motion  at  Guildhall,  in  the  year  1676, 
to  petition  the  King  for  a new  Parliament,  was  examined 
before  the  Privy  Council,  and  afterwards  committed  to  the 
Gatehoufe,  where  he  was  kept  about  two  months  by  the 
delays  made  by  the  feveral  Judges  to  whom  he  applied,  in 
granting  him  a Habeas  Corpus. — Seethe  State  Try  ah,  Yol.  vii. 
Anno  1676. 

( b ) Sir  Ralph  de  Hengham,  Chief  Juftice  of  the  King’s 
Bench,  was  fined  7000  marks;  Sir  Thomas  Wayland,  Chief 
Jufticjrpof  the  Common  Pleas,  had  his  whole  eftate  forfeited  ; 
and  Sir  Adam  de  Stratton,  Chief^  Baron  of  the  Sxchequer^ 

■ fined  34000  marks. 
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,’t  feems  they  were  in  condition  to  pay,  we 
may  indeed  conclude;  that,  in  thofeM^rly  ages  of' 

. thJc°Conftitution,  the  remedy  "was  applied  late1 
/ to  the  diforder;  but  yet  it  wa^^jplied-  atlafL 

‘•Under  Richard  the  Second,  exarftples  of 
thp  fame  kind  were  renewed.  Michael  de  la 
^Pole,  Earl  of  Suffolk,  who  had  been  Lord 
Chancellor  of  the  kingdom,  the  Duke  of  ^Ire- 
land, and  the  Archbifhop  of  York,  having 
abufed  their  power  ‘ by  carrying  on  fchemfcs 

/ * 

Yubverfive  of  public  liberty,  were  declared 
guilty  of  Pugh  treafon ; and  a number  of 
Judges  who,  in  their  judicial  capacity,  had 
made  themfelves  their  inflruments,  were  in- 

volved  in  the  fame  condemnation,  (a)  1 

„ ; - 

' (a)  The  moil  confpicuous  among  thefe  Judges  were  Sir 
Robert  Belknap,  t-nd  Sir  Robert  Treiilian,  Chief  Juftjcepf 
the  King’s  Bench.  The  latter  had  drawn  up  a firing  of 
queftions  calculated  to  confer  a defpotic  authority  on  the 
Crown,"  or  rather  on  the  Minifies  above  named,  who  had 
found  the  means  of  rendering  themfelves  intire  Mailers  of  the 
perfon  of  the  King.  Thefe  queftions  Sir  Robert  Trefilian 
propofed  to  the  Judges,  who  had  been  fummoned  for  that  pur- 
pofe,  and  they  gave  their  opinions  in  favour  of  them.  One  of 
thefe  opinions  of  the  Judges,  among  others,  tended  to  no  lefs 
than  to  annihilate,  at  one  flroke,  all  the  rights  of  the  Com- 
mons, by  taking  from  them  that  important  privilege  men- 
tioned before,  of  ftarting  what  fubje&s  of  debate  th ,-j  think  1 
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Under  the  reign  of  Henry  the  Eighth,  Sir 
Thomas  Lmpfon,  and  Edmund  Dudley,  who 
had  been, the  promoters  of  the  exadtionw-om- 
mitted  under  t?he  preceding  reign,  fell  victims  ' 
to  thepzeal  of  the  Commons  for  vindicating  the 
caufe  of  the  Pebple.  finder  King  James  the 
Firft,  Lord  Chancellor  Bacon  experienced,  tfyat 
neither  nis  high  dignity,  nor  great  perfonal 
qualifications,  could  fcreen  him  from  having 
the  fevered:  cenfure  pafied  unon  hirp  for  the 
corrupt  practices  of  which  he  h.-.d  fuffejmCC' 
himfelf  to  become  guilty.  And^under  Charges 
the  J^irfi:,  thq  Judges  having  attempted  to 
imitate  the  example  of  the  Judges  under 
Richard  the  Second,  by  delivering  opinions  fub- 
verfive  of  the  rights  of  the  People,  found  the 
fame  fpirit  of  watchfulnefs  in  the  Commons, 

1 as  had  proved  the  ruin  of  tj#fe  former.  Lord 

. . ' 

Finch,  Keeper  of  the  Great  Seal,  was  obliged 


proper,  and  freely  difcuffing  the  fame  : — the  Commons  were  6o 
be  reftrained,  under  pain. of  being  punilhed  as  traitors,  from 
proceeding  upon  any  articles  befides  thofe  limited  to  them  by 
the  King.  All  thofe  who  had  had  a hand  in  the  above  de- 
clarations of  thejudges,  were  attainted  of  high  treafon.  Some 
were  hanged;  among  them  was  Sir  Robert  Trefilian  ; and 
the  others  were  only  banilhed,  at  the  interceflion  flof  the 

Bilhops. — See  the  Pari.  Hiflory  of  England,  Vol.  I. 

* \ 
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to  fly  beyond  Sea*  The  Judges  Davenport  and 
Crawley  were  imprifoned ; and  Jufege  Berkley 
was’pieized  while  fitting  upon  the  rBench,  as 
we  find  in  Rufh worth.  <<•  t ■ " 

In  the  reign  of  Charles  the  SecbiVd,  wc 
again  find  frefh  instances  of  the  vigilance  of  the 
Commons.  Sir  William  Scroggs,  Lord  Chief 
Juftice  of  the  King’s-Bench,  Sir  Francis  Nolvh, 
Chief  Juftice  of  the  Common  Pleas,  Sir 
Thomas  t Jones,*  one  ' of  the  Judges  of  the 

Kingi^-Bench,  and  Sir  Richard  Wefton,  one 
\ £ * 
of  the  BaroiL  of  the  Exchequer,  were  im- 
peached by  the  Commons,  c for  partialities 
fhewn  by  them  in  the  adminiftration  of  jufT 
tice ; and  Judge  Scroggs,  againfl  whom' fome 
pofitive  charges were  well  proved,  was  re- 
moved from  his  employments. 

<2 

The  feveral  examples  offered  here  to  the 
Reader,  have  been  taken  from  feveral  different 

t»  0. 

periods  of  the  Englifh  Hiftory,  in  order  to 
fhew  that  neither  the  influence,  nor  the  dignity, 
of  the  infrabtors  of  the  laws,  even  when 
they  have  been  the  nearefl  Servants  of  the 
Crown,  have  ever  been  able  to  check  the 
zeal'  of  the  Commons  in  afferting  the  rights 
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of  the  People.  Other  examples  might  per- 
haps be  rotated  to  the  fame  purpofe  ; though 
the  number  of  thofe  to  be  met  with,  will, 
upon  enquiry, found  the  fmaller  as  the 
\ danger  rof  infringing  the  laws  has  always  been 
indubitable. 

So  much  regularity  has  even,  (from  all' 
th  V'circumftances  above  mentioned)  been  in- 
trpduced  into  the  operations  of  the  Execu- 
tive Power  in  England, — fuch  ' an  e>:a&t  Juf- 

’ , i 

tice  have  the  People  been  accuftom^—  iu^/ 
confeq^ience,  to  expqdt  from  that  quarter, 
that  even  the  Sovereign,  for  his  having  once 
Offered  hifliielf  perfonally  to  violate  the 
lafety  of  the  fubjedl,  did  ^ot  efcape  fevere 
cenfure.  The  attack  made  by  order  of  Charles 
the  Second,  on  the  perfon  of  Sir  John  Co- 
ventry, filled  the  Nation  witfi  aftonifhment ; 
and  this  violent  gratification  of  private  paf- 
fion,  on  the  part'  of  the  Sovereign  (a  piece 
of  felf-indulgence  with  regard  to  inferiors, 
which  whole  clafies  of  individuals  in  certain 
'Countries  almofl  think  that  they  have  a right 
to)  excited  a general  fermentation.  “ This 
even:  (fays  Biihop  Burnet)  put  the  Houfe  of 

0 } • 
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Common  in  a furious  uproar — T-  gave  great 
advantages  to  all  thofe  who  oppofed  the 
^ Coiirt ; and  the  names  of  the  Court  and  Coun- 
j try  party,  which  till  now  , feemed  to  be 
forgotten,  were  again  revived.”  (#) 


Thefe  are  the  limitations  that  have  been  fet, 

c <« 

fn  the  Englhh  Government,  on  the  operations 
of  the  Executive  Power  : limitations  to  which 
comparable  in  any  other  fra? 
, States,  aiitient  or  modern ; and  which  are 

j ^ • 

\ owiiigV*  as  we  ha^e  feen,  to  that  very  circum- 
ftance  which  ffepmed  to  prevent  the  poff.bility 
of  them,  I mean  the  greatnefs  of  that  Power ; 
the  effect  of  whicl?  has  been,,  ir.  the  event? 
to  unite  upon  tip  fame  objedt,  the  views  and 
efforts  of  all  Orders  of  the  People. 


we  find  nothing 


From  this  cFcumflance,  that  is,  the  pecu-r 
liar  flrength  and  liability  of  the  Executive 
Power  in  England,  another  „mofl  advantageous 
confequence  has  followed  (which  has  been 
before  obferved,  and  which  it  is  not  improper 

r 


[a)  See  Barnet’s  Hiftory,  Vol.  I.  Anno  1669. — An  Act 
of  Parliament  was  made  on  this  occasion,  for  giving  a 
farther  extent  to  the  proviilcns  before  made  for  the  per- 
fonal  fecurity  of  the  Subject  j which  is  {fill  called  the 
Coventry  Act.  1 
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to  mention,*  again  here,  as  >this  'Shapter  is 
) intended  to  confirm  the  principles  laid  down 
in  the  former  ones)  I mean  the  lafting  con- 
tinuance  of  tnTS^/ame  general  union  among 
all  ranks  of  Men,  and  the  fpirit  of  mutual 
juftice  which  thereby  continues  to.be  diffyfed 


throughout  all  orders  of  Subjects. 

^Though  furrounded  by  the  many  bounda- 
ries that  were  juft  now  defcribed,  the  Crown, 

* y 

we  muft  obferve,  has  preferved  its  Preroga^y 
tive  undivided.  It  ftill  pofleffes  its  whck? 

0 effeCtivfe  ftrength,  ant’d,  is  onJy  tied  by  its 
own  engagements,  and  the  consideration-  of 
vMiat,  it-*  otvbs  *to  its  dear>£t  interefts. 

The  great,  or  wealthy  Men^  in  the  Nation, 
who,  alfifted  by  the  body  of  the  People,  have 
lucceeded  in  reducing;  the  exejjrflle  of  its  autho- 
rity  within  fuch  well  defined  limits,  can  have 
no  expectation  that  it  will  continue  do  con- 
fine itfelf  to  thefe,  any  longer  than  they  them- 
felves  continue,  by  the  juftice  of  thei^  own 
bonduCt,  to  deferve  that  fupport  of  the  Peo- 
ple which  alone  can  make  them  appear 
refpec^able  in  the  eyes  of  the  Sovereign,— rno 
probable  hopes  that  the  Crown  will  Continue 
, • 3 A 
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t&  obferW  ~hofe  Jaws  by  which  tbf^ir  wealth, 
dign ijyg.  and  liberty,  are  protected,  any  longer 


\than  they  themfelves  alfo  continue  to  obferve 

* , c,  < c 

1 them.  * ’ — 


Nay  more,  all  thofe  claims,  of  their  rights 
width  they'  continue  to  make  againft  the 

W * 

Crow  n,  are  encouragements  which  <shey  nive 
to  the  reft  of  the  People  to  affert  their 
own  rights  agjinft  /hem.  Their  conftant 
•y  yppofrtion  to  all  arbitrary  proceedings  of  that 
x Power,  is  a continual  declaration'7  they  make 
againfl  any  adts/of  oppredion,  which  thbr  fupe,- 
rior  advantages  they  enjoy,  might  intice  them 
to  commit  on  the#1  inferior  fellow  fubjedfs.- — 
Nor  was  that  //eve re  cenfure,  for  inftance, 
which  they  concurred  in  palling  on  an  un- 
guarded violenfcadlion  of  their  Sovereign,  only 
a rehrain-t  put  on  the  perfonal  actions  of  future 
Englifb  King?.  No,  it  was  a much  more  ex- 
tenlive  provifion  for  the  fecuring  of  public 
liberty, — it  was  a folemn  engagement  entered 
into  by  all  the  powerful  Men  in  the  State  to 
the  whole  body  of  the  People,  fcrupuloully 
to  ^refpedl  the  perfon  of  the  lowed:  among 
them,  v; 


( 
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And  indeed  tide  conftant  tenour  of  the  con- 
dud:  evejipf  the  two  Huufes  of  Parliament, 

5 ihews  us  that  &he  above  obfervations  not 
matters  pf  mer.e^fpeculation.  From  the  earllcft '> 
times  we  fee  theJMembers  of  the  Houfe  ( of  } 
Commons  to  have  been  very  cautious  . not 
to  affutoie  any  diftinCtion  that  might  aliy- 
na££  front  them  the  affections  of  tlie  reft  of 
tb^  People,  (<z)  Whenever  thole  privileges 
which  were  neceffury  to  .them  ipr  the  difcliarge 
of  their  truft  have  proved  burdenfome  'to  thdh ' 
Comirjunity3,  they  have  retrenched  them.  Add' 
o thofe  of  their  Members  who  have  applied  either 
thefe  privileges,  or  in  general  that  iniiu'ence 
•v?*hi$Ji  they  ffeiived  from  tll-vr  fituation,  to  any 
opprefiive  purpofes,  they  theffifelves  have  en- 
deavoured to  bring  to  punilhment. 

Thus,  we  fee  in  the  rei^ri  of  James  the 
Firft,  Sir  Giles  Mompeffon,  a Member  of 

(<z)  In  all  cafes  of  public  offence-:,  down  to  a fnnple 
breach  of  the  peace,  the  Members  of  the  Houfe  of  Com- 
mons have  no  privilege  whatever  above  the  reff  of  the  People: 
(they  may  be  committed  to  prifon  by  any  Juftice  of  tbb  peace  ; 
and  are  dealt  with  afterwards  in  the  fame  manner  as  any  other 
’ Subje&s.  With  regard  to  civil  matters,  their  only  privi-  1 
.lege  is  to  be  free  from  Arrefts  dui  ing  the  time  of  aSeffion,  and 
forty  iays  before,  and  forty  days  after  ; but  they  ma’y  be 
fued,  by  procefs  againft  their  goods,  for  any  julftdebt.duri.ng 
that  time. 
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the  Houfe  of  Commons,  having  been  guilty 

(J>S-  “ f. 

of  Monopolies,  and  Other  ads  of  gr^at  opprel- 
lion'dri  the  People,  was  not  only  expelled, 
but  impeached  and  profecuted^yj^h  tl>“  greateft 
1 warmth  by  the  Houfe,  and  finally  condemned 
by  the  Lords  to  be  publicly'degraded  from 
JjV5  rank  of  a Knight,  held  forever  an  infamous 
perfon,  and  imprifoned  during  life.'"'  y 


A- 


In  the  fame  reign.  Sir  John  Bennet,  Mem-, 
ber  of  the  Hoiffe  of ' Commons,  having  been 


v. 


-dL.to  have  been  guilty  of  feveral  corrupt 

^ 4f  • 

practices,  in  •‘his  capacity  of  Judge  of  the  Pre- 
rogative Court  of  Canterbury*  fuch  as  taking 
exorbitant  fees,  and  the  like,  was  expelled  the 

j:  v c 

Houfe,  and  profe/uted  for  thofe  offences!' 

0 

In  the  year  1641,  Mr.  Henry  Benfon,  Mem- 
ber for  Knarefborough,  having  been  deteded 
in  felling  protections,  experienced  likewife  the 
indignation  of  the  Houfe,  and  was  expelled. 

In  fine,  in  order  as  it  were  to  make  it  com- 
pleatly  notorious,  that  neither  the  condition  of 

i 

Reprefentative  of  the  People,  nor  even  any 
degree  of  influence  in  their  Houfe,  could 
excufe  any  one  of  them  from  ftridly  ob- 


( 
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ferving  the  rules  of  Juftice,  the  Commons  did 
on  one  c/cafion  pafs  tho  mod;  fevere  cenfure 
they  had  power  to  inflid,  upon  their  ^Speaker 
himfelf,  /or  hi^  having,  in  a fingle  inflance,> 
attempted  to  convert  the  difchaige  of  his  duty ^ 
as  Speaker,  inu>  a means  of  private  » emolu-  ' 
ment.-^oSir  John  Trevor,  Speaker  of  the  Houfe  \ 
of  Commons,  having,  in  the  lixth  year  of  the 
re?go  of  King  William,  received  a thoufand 
guineas  from  the  City  of  London,  “ as  a gra- 
“ tuity  for  the  trouble  he  had  taken  with 
“ regard  to1  the  pafllng  of  ^e  Orphan  Bifl,’ 

• was  voted  guilty  of  &>  High  c/ime  and  mifde- 
meanour,  and  expelled  the  Houfe.  Even  the 
lrrcojphdetahle  fum  of  twenty  guineas  which 
Mr.  Hungerford,  alfo  a Member,  |iad  been 
weak  enough  to  accept  on  the  fame  fcore,  was 
looked  upon  as  deferving  $-ie,  notice  of  the 
Houfe;  and  he  was  likewife  expelled,  [a) 

. IBM  t-  1 r nr..,  . > 

V 

( a ) Other  examples  of  the  attention  of  the  Houfe  of 
Commons  to  the  conduct  of  their  Members,  might  be  pro- 
* duced,  either  before,  or  after,  that  which  is  mentioned  here. 

* The  Reader  may,  for  inftance,  fee  the  relation  of  their  > 
proceedings  in  the  affair  of  the  South  Sea  Company  Scheme  ; , 

and  a few  years  after,  in  that  of  the  Charitable  Corporation ; 
a fraudulent  fcheme  particularly  oppreffive  to  the  poof,  for 
which  feveral  Members  were  expelled. 

. 1 
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If  we  turn  our  view  towards.,  the  Houfe 
of  Lords^  we  ffiall  (.find  that  they  v&lfo  have 
conftafiily  taken  care,  that  their  peculiar  pri- 
vileges fhould  not  prove  impgdimen/s,  to  the 
'conjmon  juftibe  which  is  due  to  the  reft  of  the 
People.  { a ) They  have  conftfcntly  agreed  to 

Z'  evpry  juft  propofal  that  has  been  madeoio  them. 

on  that  fubjedt  by  the  Commons.  Afid  indeed, 

, if  we  confider  the  numerous  and  oppreffive 
privileges^  claimed  by  .the  Nobles  in  moft  other 
'".Countries,  and  the  vehement  fpirit  with  which 
tHfcy  are  coi^-mo/fiy  afferted,  we  * fhall ,,  think 
it  no  fmall  prdife  to  the  body  of  the  Nobir 
lity  dn  England  (and  alfo  to  the  nature  of 
that  Governmental  which  they  make  a ,paft) 
that  it  I has  be/fi  by  their  free  confent  that 
thoir  privileges  have  been  confined  to  what 
they  now  are  ; h^hat  is  to  fay,  to  no  more,  in 
general,  than  what  is  necefiary  to  the  accom- 

(a)  In  cafe  of  a public  offence,  or  even  a fimple  breach 
of  the  peace,  a Peer  may  be  committed,  till  he  finds  bail,  by 
any  Juf^ice  of  the  peace  : and  Peers  are  to  be  tried  by  the 
1 common  courfe  of  law,  for  all  offences  under  felony.  With 
, t regard  to  civil  matters,  they  are  at  all  times  free  from  arrejls ; 
but  execution  may  be  had  againft  their  effects,  in  the  fame 
manrrer  as  againft  thofe  of  other  Subjects, 

( 

C 
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plifhment  of  the  end  and  conflitutl^  lal  defign 
of  that  Houfe%  , 

In , the  exeggife  of  their  Judicial  authority 
with  regard  to  civil  matters,  the  Lords  have 
manifefted  a fp'rit  of  equity  nowife  inferior  to 
that  wbjph  they  have  fiiewn  in  their  Legiflative 
capacity.-^  They  have,  in  the  difcharge  of 
tl%4r<  function,  (which  of  all  others  is  fo  liable 
tb  create  temptations)  ihewn  an  uncorrupt- 
nefs  really  fuperior  to  what  any  judicial 
Affembly  i-n  any  other  N^iop  can  boad:. 

, Nor  uo  I think  that  .1  expofe  myfelf  to  the 
danger  of  being  contradicted,  when  I fay  that 
tL^>£orrduct  of  the  HouftNspf  Lords,  in  their 
civil  judicial  capacity,  has  \ conftanjtly  been 
fuch  as  has  kept  them  above  the  reach  of 
even  fufpicion  or  dander,  jfj 

Even  that  privilege  which  they  Cnjoy,  of 
exclufively  trying  "their  own  Msmbers  in  cafe 
of  any  accufation  that  may  affedt  their  life 
(•a  privilege  which  we  might  at  firfiv  fight 
think  repugnant  to  the  idea  of  a regular 
’Government,  and  even  alarming  to  the  refi: 
^ of  the  People)  has  conftantly  been  made^ufe 


( 
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of  by  thr'  Lords,  to  jio  juflice  to  their  fellow 
Subjedl^;  and  if  we  cad;  our  eyes  either  on  ' 
jthe  collection  of  the  State  eTrialsJ  or  on  the 
, Hiftory  of  England,  we  fbfff nnd  very  few 
examples,  if  any,  of  a Peer,  really  guilty  of 

the  c ffence  laid  to  his  charge,  that  has  derived 

tr  fc  . 
any  advantage  from  his  not  being % tried  by 

a Jury  of  Commoners, 

Nor  has  this^juft  grid  moderate  conduct  6s 
"the  two  Houles  of  Parliament  in  the  exercil'e 
of  their  powers  (a  moderation'  fo  unlike 
what  has  been  delated  of  the  conduct  'of  th^  c 
powerful  Men  in  the  Roman  Republic)  been 
the  only,,  happy  cgKifequence  of  frf&L  ‘falytery 
jealoufy  jvhich  ftnofe  two  Bodies  entertain  of 
the  power  of  the  Crown.  This  fame  motive 
has  alfo  engaged.,  them  to  exert  their  utmoR 
endeavours  to  put  the  Courts  of  Juftice  under 
proper  teftraints  : a point  fa  effential  to  pub- 
lic liberty. 

They  have,  from  the  earliefl  times,  pre- 
ferred complaints  againh  the  influence  of 
the  Crown  over  thofe  Courts ; and  at  lafl 1 
procured  Laws  to  be  enacted  in  ordpr  to 


< 
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to  prevent  3 it : all  which  meafures^  were  ftrong 
declarations,  it  is  eflentiat  to  obferve,  that  no 
Subjects  .were  'to  think  themfelves  exempt 
from’ fuhmittirn, fc^to  the  uniform  courfe  of  the 
Law.,#  And  the  feVtre  examples'  which  they' 
have  concurred  to  make  on  thofe  Judges  who 
had  rendered  themfelves  the  inftruments*  ?f 
tKi  pafliofts  of  the  Sovereign,  or  of  the  views 
of^rris  Miniders,  are  alfo  awful  warnings  to. 
the  Judges  who  have"  fuccetded  them,  never 
to  attempt  to  deviate  in  favour  of  any,  the 
moll  ^powerful,  individuals%^f«gm  that  drait 
line  of  Judice,  which  the  jftint  Wifdom  of 
the  three  branches  of  the  Legiflaturef  has 
mailed  out  to*  them.  j 

^This  lingular  lituation  of  the  Engljdi  Judges 
relatively  to  the  three  Condi tuent  Powers’  of 
the  State,  (and  alfo  the  formidable  fupport 
which  they  are  certain  to  receive  from  them 
as  long  as  they  continue  to  bfc  the  faithful 
Miniders  of  Judice)  has  at  lad  created  fuch 
an  impartiality  in  the  didribution  of  •»  public 
Judice  in  England,  has  introduced  into  the 
Courts  of  Law  the  practice  of  fuch  a thorough 
difr^gard  of  either  the  influence  or  wealth 
of  the  contending  Parties,  and  * procured 
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tc  every  individual,  both  fuch  an  eaty  accefs  to 

^ *■  ,1V 

thefe  Courts,  and  fuch  a certainty  of  icdrefs,  as 
are  not  to  be  paralleled  in  any  other  Govern- 
’ ment. — Philip  de  Comines^lo  long  ■ as  three 
hundred  years  ago,  comniended  in  ftrong  terms 
the  exaftnefs  with  which  Juftice  is  done  in  Eng- 
land to  all  ranks  of  Subjects  j [a)  and  the  impar- 
tiality with  which  the  fame  is  adminiftered  :n 

J 

<-»  _ j ~ ■ 

thefe  days,  will,  with  ftill  more  reafon,  create 
the  furprisfe  of  eftery  Stfranger  who  has  an  op- 
portunity of  obferving  the,  cuftoms  of  this 

Country,  (b)  s?  / ' 

.6  € . . 

( a ) See  page  39  of  this  Work. 

[b)  A little  after  I camf  to  England  for  ftie  fmi-ftme  (jPdte 
Header  will  give  me  le^ve  to  make  mention  of  myfelf  in  this 
cafe)  a proportion  was  commenced  in  a Court  of  Juftice 
againft  a Prince  very  nearly  related  to  the  Crown  j anciCa 
Noble  Lord  was  alf^,  much  about  that  time,  engaged  in  a 
law-fuit  for  the  property  of  confiderable  mines  of  lead  in 
Yorkfhire.  I could  not  but  obferve,  that  in  both  thefe  cafes 
a decifion  was  given  againft  the  two  moft  powerful  parties  ; 
though  I wondered  but  little  at  this,  becaufe  I had  before 
heard  much  of  the  impartiality  of  the  law  proceedings  in 
England,  and  was  prepared  to  fee  inftances  of  that  kind. 
But  whiit  I was  much  furprifed  at,  I confefs,  was  that  no- 
body appeared  to  be  in  the  leaft  fo,  not  even  at  the 
ftri&nefs  with  which  the  ordinary  courfe  of  the  law  had, 
particularly  in  the  former  cafe,  been  adhered  to, — and  that 
thofe proceedings  which  I was  difpofed  to  confider  as  greet  in- 
ftances of  Juftice,  to  the  production  of  which  fome  circum- 


Indeed,  ?to  fuch  a degree  of  impartiality 
has  the  adminiftration  oi**  public  Juf^ice  been 
brought  in  England,  that  it  is  faying  vnothing 
beyond  &he  ex.jyS  truth,  to  affirm  that  any 
violation'  of  the  hews,  though'  perpetrated 
by  Men  of  the  mod  extenfive  influence. 


nay,  though  committed  by  the  fpecial  direc- 
tion of  tfffe  very  fird  Servants  of  the  Crown, 
A^rr  be  publicly  and  compleatly  redreffed;. 
And  the  very  lowed  of  lubjeds  \yill  obtain  - 

fuch  redrefs,  if  he  has  but  fpirit  enough  to  ' 

* * * 

dand  forth,  and  appeal  tr?\th£  laws  of  his 

» 3 ^ 

Country. Molt  extraordinary  circumftances 

thefe  ! which  thofe  who  know  the  difficulty  that 
tilers  is  in  elf  abl  idling  j un-daws  ampng  Man-r- 
kind,  and  in  providing  afterwards]  for  their 
t/ue  execution,  only  find  credible  betaufe  they 
are  matters  of  fad:,  and  caryonly  begin  to  ac- 
count for  when  they  look  up  to  the  conditution 
of  the  Government  itfelf ; that  \s  to  fay,  when 
they  confider  the  circumdances  in  which  the 


fiances  peculiar  to  the  times,  at  leaft  fome  uncommon  virtue 
or  fpirit  on  the  part  of  the  Judges,  muft  have  more  or  lefs  . 
co-operated,  were  looked  upon  by  all  thofe  whom  1 heard 
fpeak  about  it,  as  being  nothing  more  than  the  common  and 
expejfied  courfe  of  things.  This  circumftance  became  a 
ftrong  inducement  to  me  to  inquire  into  the  nature  of  a Go- 
vernment by  which  fuch  effeds  were  produced.  w 

3 B 2 
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Executive  .Rower,  or  the  Crown,  is  ota'ced  with 

& • 

relation  to  the  two  Bodies  that  collcur  with 

t .7  , . < 

it  to  form  the  Legiflature, — the  circumftances 

in  which  thofe  two  Affemblj^are  placed  with 

relation  to  the  Crown,  and  to  each  other, — 

and  the  fituation  in  which  all  the  Three 
* , A _ 
f Bad  themfelves  with  refpedt  to  tlje  whole 

Body  of  the  people,  (a)  1 


(a)  Thea^ffertionn^deabove  with  refpedtothe  impartiality 
with- which  Juftice  is,  in  all  cafes,  adminiftered  in  Eng-r 
land,  not  being  of  a nature  to  be  proved  by  alledging  fugle 
fads,  I have  entered/ into  no  particulars  on  that  4 'count. 
However,  I have  fu  [(joined  here  two  cafes  which,  I think; 
cannot  but  appear  remarkable  to  the  Reader. 

The  firft  is  the  cafe  of  the  profecution  commenced  in  the 
year  1763,  by  fome  Journ  eymen  Printers,  againifthe  s 
Meffengers,|jfor  apprehending  and  imprifoning  them  for  a 
fhort  time,  fy  virtue  of  a General  Warrant  from  the  Secre- 
taries of  State  ; and  that  which  was  afterwards  carried  on  b*y 
another  private  individual,  againft  one  of  the  Secretaries 

themfelves. In  the.  - adions,  all  the  ordinary  forms  of 

proceeding  ufed  in  cafes  of  adions  between  private  Subjeds, 
were  ftric^y  adhered  to  ; and  both  the  Secretary  of  State, 
and  the  Meffengers,  were,  in  the  end,  condemned.  Yet, 
which  I defire  the  Reader  to  obferve,  from  all  the  circum- 
ftances  that  accompanied  this  affair,  it  is  difficult  to  propofe 
a cafe  in'vwhich  Minifters  could,  of  themfelves,  be  under  ( 
greater  temptations  to  exert  an  undue  influence  to  hinder  the 
<.  ordinary  courfe  of  Juftice.  Nor  were  the  Ads  for  which 
thefe  Minifters  were  condemned.  Ads  of  evident  oppreffion, 
which1  nobody  could  be  found  to  juftify.  They  had  <Jone 
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In  fine,5  a very  remarkable  circNilmftance’  in 
the  Ehglifh  Government,  (and  whichi  alone 
evinces  fomething  peculiar  and  excellent  in  its 
Nature)  is  that  spirit  of  extreme  mildnefs  with 

nothing  but  follow  a ^pradtice  of  which  they  found  feveral 
precedents  eftablilhed  in  their  Offices  ; and  their  cafe,  if  *1 
amyvell  inferred,  was  fuch,  that  moft  individuals,  under 
fu^dar  circurr.ftances,  would  have  thought  themfelves  author 
r jfed  to  have  acted  as  they  had  done. 

The  fecond  cafe  I propofe  torelate,  affords  Angular  in- 
ftance  of  the  confidence  with  which  all  Subjects  in  England 
claim  what  they  think  their  juft  rights ; and  of  thi*  certainty 
with  which  t^le  remedies  of  the  law  iif^ill  cafes  open  to 
them.  'The  fact  I mean/  js  the  Arrgft  executed  in  the 
reign  of  Queen  Anne,  in  the  year  1708,  on  the  perfon  of 
the  Ruffian  Ambaflador,  by  taking  him  out  of  his  Coach  for 
fhb  ft.m  off  fifty  pounds. — And  tfil-  confequencqs  that  fol- 
ftill  more  remarkable.  Tlje  Czar  re- 
very  highly,  and  demanded  that  the 
S’/feriff  of  Middlefex,  and  all  others  concerned  in  the  Arfeft, 
ifiould  be  punifhed  with  inftant  death.  But  the  Queen,” 
(to  the  amazement  of  that  defpctic  Court,  fays  Judge  Black- 
ftone,  from  whom  I borrow  this  fadt)  cc  the  Queen  directed 
“ the  Secretary  of  State.to  inform  him,  tfiat  the  cobld  inflict 
“ no  punifhment  upon  any,  the  meaneft,  of  Her  Subjects, 
“ unlefs  warranted  by  the  law  of  the  land.” — An  Adt  was 
afterwards  palled  to  free  from  arrefts  the  perfons  of^ foreign 
Minifters,  and  fuch  of  their  Servants  as  they  have  delivered  a 
lift  of,  to  the  Secretaries  of  State.  A copy  of  this  Adt, 
elegantly  engroffed  and  illuminated,  continues  Judge  Black- 
ftone,  was  fent  to  Mofcow;  and  an  Ambaflador  extraor- 
dinary -commiftioned  to  deliver  it. 

<9 


\ 


lowed  this  fact  are  ftill 
fenced  this  affront 
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which  criminal  Juftice  is  administered  in  Eng- 
land : a point  with  regard  to  which1  England 
differs  from  that  of  all  other  Countries  in 


the  World. 


When  we  confider  the  pun^fhments  iii  ufe 
in  the  other  States  of  Europe,  we  wonder 

Q t 

how  Men  can  be  brought  to  trfit  their 
^fellow-creatures  with  fo  much  cruelty ; a r 1 
the  bare  confideration  of  thofe  punifhmenth 
\ would . Sufficiently  convince  us  (fuppofing  we 
did  not  know  the  fact  from  other  circum- 
stances) that  tliefvlen  in  thofe  States  who!  frame 
the  .laws,  and  prelide  over  their  execution, 
have  little  apprehepfion,  that  either  jhey^jp/* 
their  friends,  wi^  ever  fall  victims  to  thofe 
laws  which  they  thus  rafhly  eftablifh.  e 

In  the  Roman  Republic,  circumftances  of  thh 
fame  nature  with  thofe  juft  mentioned,  were 
alfo  productive  of  the  greateff  defects  in  the  kind 
of  criminal  Juftice  which  took  place  in  it. 
That  clafs  of  Citizens  who  were  at  the  head  of 
the  Republic,  and  who  knew  how  mutually, 
« to  excufe  each  other  from  any  too  fevere  laws, , 
or  practice,  not  only  allowed  themfelves  great 


c 


liberties,  as  we  have  feen,  in  di^bofing 1 of 
the  lives  Jof  the  inferior  Citizens ; but^ad  alfo 
introduced  into  the  exercife  of  the  illegal 
powers  they  a£Vned  to  themfelves  in  that 
refpedx,  a great  degree  of  cruelty,  (a) 

Nor  were  things  more  happily  condudtbd  in 
the  Grecian  Republics.  From  their  Demo- 
ci^tical  nature,  and  the  frequent  Revolutions  to’ 
\lhich  they  were  fubjedt,  we  naturally  expedt 
to  fee  that  authority  to  have  been  ufed  with  ' 
mildnefs,  which  thofe  whc  enioyed  It  mnffc 
have  known  to  have  been  but  ^precarious ; yet, 
fuch  were  the  effedts  of  the  violence  attending 
thofe  very- Revolutions,  tkat  a fpirit  both  of 
great  irregularity  and  cruelty  had  taken  place 
ambng  the  Greeks,  in  the  exercife  of  jhe 
power  of  inflidling  punishments.  The  very 
harfh  laws  of  Draco  are  well  known,  of  which 
it  was  faid,  that  they  were  not  written  with 

J *3> 

(a)  The  common  manner  in  which  the  Senate  ordered 
Citizens  to  be  put  to  death,  was  by  throwing  theyi  head- 
long from  the  top  of  the  Tarpeian  Rock.  The  Confuls, 
or  other  particular  Magiftrates,  fometimes  caufed  Citizens 
to  expire  upon  a crofs  ; or,  which  was  a much  more  com- 
mon cafe,  ordered  them  to  be  fcourged  to  death,  with  {heir 
heads  fattened  between  the  two  branches  of  a fork  ; which 
they  called  cervhem  fur  tee  infer  ere.  © 
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ink,  but  w,ith  blood.  The  fever£ f laws  of  the 

Twelve  Tables  among  the  Roman  sc  were  in 
<•  ( ( 
great  part  brought  over  from  Greece.  And 

it  was  an  opinion  commp^ly  received  in 

Rqfne,  that  the  cruelties  pradtifed  by  tbg  Ma- 

' < ...  f 

giftrates  on  the  Citizens,  were  only  imita- 
tions of  the  examples  which  the  Greeks  had  < 
given  them.  ( a ) (;» 

C i3xL 

In  fine,  the  ufe  of  Torture,  that  methii 
of  adminiftering  Juftice  in  which  fully  may 
be  faid  to  be  added  to  cruelty,  had  been 
adopted  by  die //Greeks,  .in  confequencdbof  the 
fame  caufes  which  had  concurred  to  produce 
the  irregularity  qf  their  criminal^  Juftige. 
And  the  fame^pradtice  continues,  in  "thefe 

days,  to  .prevail  on  the  Continent  of  Eurgne, 

< \ 
in  confequence^  of  that  general  arrangement 

of  things  which  creates  there  fuch  a care- 
lefinefs(  about  remedying  the  abufes  of  pub- 
lic Authority. 


(a)  Csefar  exprefsly  reproaches  the  Greeks  with  this  * 
fa£t,  in  his  fpeech  in  favour  of  the  accomplices  of 

Catiline,  which  Salluft  has  tranfmitted  to  us. Scd  eodem 

ilia  tempore,  Gracia  morem  unitati,  (Majores  noftri)  verberi- 
bus  animadvert ebant  in  civeis , de  condemnatis  ultimum  fnppli- 
cium  fumptym, 

C ' . 
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But  the  nature  of  that  fame  Government 

•)  ry  ^ 

which  has  procured  to  the  People  of  Eng- 
land all  the  advantages  we  have  .before  de- 
fcribed,-  has,  with  ftill  more  reafon,  freed  them 

'Pit  ' 

from  the'  moft  oppi??ffive  abufes  which  pre-  V 
Vail  in  other  Countries. 

j . - : # ■ » 

That  t^antonnefs  in  difpofing  of  the  deal  eat 

r "Tilts  of  Mankind,  thofe  infults  upon  human 

Mature,  of  which  the  frame  of  the  Governments  * 

eflablifhed  in  other  States,  unavoidably  becomes 

more  or  lefs  productive,  are  entirely  .hanifhed 

from  ^a  Nation  which  has^he  hhappinefs  of 

having  its  interefts  committed  to  the  care 

of  Men  who  continue  to  be  themlelves 
« 0 » ' • # “o 

expbfed  to  the  preffure  of'  thofe  laws  which 

tli yfy  concur  in  making,  and  of  every  tyrannic 

practice  which  they  fuffer  to  be  introduced’, — 

by  Men  whom  the  advanHges  which  they 

poffefs  above  the  reft  of  the  People,  render 

only  more  expofed  to  the  abufes  they  are 

appointed  to  prevent, — only  more  alive  to 

the  dangers  againft  which  it  is  their  (juty  to 

defend  the  Community. 

Hence  we  fee  the  ufe  of  Torture  to  have 
beei<i,  from  the  earlieft  times,  utterly  unknown 
in  England.  And  all  attempts  to  introduce 


it^  whatever  might  be  the  power  of  thofe 
who  made  them,  or  the  circumflances  in 
which  they  renewed  their  endeavours,  have 
been  ftrenuoully  oppofed,  and1  defeatbd.  [a) 

1 . . rZ  ‘ ■ 

Lienee  alfo  arofe  that  remarkable  forbear- 
ance in  the  Englifh  Laws,  to  ufe  any  cruel 
^verity  in  the  punifhments  which  experience 
ihewed  it  was  neceffary  for  the  prefervatv  n 
of  Society  to  eftabliih  : and  the  utmofl  veri^ 
geance,  or  thofe  laws,  even  againft  the  mod: 
enormous  Offenders,  never  extends  beyond  the 
fimple  deprivation  of  life,  [b)  b 

....  s i c ..  ; C 

(a)  The  Reader  may  on  this  fubjeCt  fee  again  the  Note 
(«)  page  154  of  this  Work,  where  the  uppofitTon  is  TTren- 
tioned,  that  was  made  fo  the  Earl  of  Suffolk,  and  theV)uke 
of  Exeter,  when  they  attempted  to  introduce  the  pracfticV  of 
Torture  : thus  even  was  one  of  the  caufes  for  which  the  latYr 

was  afterwards  impeached. The  Reader  is  alfo  referred 

to  the  Note  (/>)  of  the Yame  page,  in  which  the  folemn  decla- 
ration is  related  which  the  Judges  gave  againft  the  practice 
of  Torture,  in  the  cafe  of  Felton,  who  had  aftaflinated  the 
Duke  of  Buckingham. 

( b ) A very  fingular  inftance  occurs  in  the  Hiftory  of  the 
year  1605,  of  the  care  of  the  Englifh  Legiflature  not  to  fuffer 
precedents  of  cruel  pra£tices  to  be  introduced.  During  the 
time  that  thofe  concerned  in  the  Gun-powder  plot  were  un- 
der fentence  of  death?  a motion  was  made  in  the  Houfe  of 
Commons  to  petition  the  King,  that  the  execution  might  be 
ftaid,  in  order  to  conftder  of  fome  extraordinary  punifnment 
to  be  ipflicted  upon  them  ; but  this  motion  was  rejected.  A 
propofal  of  the  fame  kind  was  alfo  made  in  the  Houfe  op 
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Nay,  fo*  anxious  has  the  Engliftu)  Legillk- 
ture  been  to  eftablifh  mercy,  even  .$0  con- 
victed Offenders,  as  a fundamental  principle 
of  the  GSvernmcnt^of  England,  thgt  they  made 
it  an.;  exprefs  article  of  that  great  public 
CompaCt  which  was  framed  at  the  important 
’ sera  of  th^  Revolution,  that  “ no  cruel  and 
“.^nnufual  punilhments  fhould  be  ufed.”  (a) — 
T/ney  even  endeavoured,  by  adding  a claufe 
for  that  purpole  to  the  Oath  whi£h  Kings 
were  thenceforwards  to  take  at  their*  Coro- 
nation,.^  as  it  were  tq  render  & a’n  cverlafting 
* obligation  of  Ehglifh  Kings,  to  make  Juftice 
to  be  “ executed  with  m^rcy.”  (<£) 


LordsV where  it  was  dropped. — See  the  Parliamentary  Hi- 
lloryjof  England,  Vol.V.  Anno  j 605. 


'a)  See  the  Bill  of  Rights,  Art.  x. — “ Excefllve  Bail 


oJght  not  to  be  required,  nor  exceflive^fines  impofed  ; nor 


cruel  and  unufual  punifhments  inflicted.” 

(b)  Thofe  fame  difpofitions  of  the  Englifh  Legifiature, 
which  have  led  them  to  tjke  fuch  precautions  in  favbur  even 
of  conviCled  offenders,  have  ftill  more  engaged  them  to  make 
provifions  in  favour  of  fuch  perfons  as  are  only  fufpe&ed  and 
acculed  of  having  committed  offences  of  any  kind.  Hence 
the  zeal  with  which  they  have  availed  themfelves  of  every 
important  occafion,  fuch,  forinftance,  as  that  of  the  Revolu- 
tion, to  procure  new  confirmations  to  be  given  to  the  infti- 
tution  of  the  Trial  by  Jury,  to  the  laws  on  imprifonments, 
and  in  general  to  that  extraordinary  fyftem  of  criminal  Jurif- 
prudence,  of  which  a defeription  has  been  given  in  th^)  firft 
part  of  this  Work,  to  which  I refer  the  Reader. 

3 C 2 CHAP. 
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CHAPTER'  XVH. 

, c C •<- 

A more  inward  View  of  the  Lngli/h  Govern - 
*.  , v ment  than  has  hitherto  been  offered  to  the 
’Render .—'Total  difference  between^  he  Engliff 
Monarchy,  as  a Monarchy,  and  all  thojfwTh 
which  we  are  ccquavcted. 

t (ff  ^ HE  Doctrine  conflantly  maintained  in 
A this  Work  (and  ..which  has,  I (think, 

l.  c 

been  fufficiently  fupported  by  fafts  and  com- 
panions drawn  frpm  the  Hiilpr.y  of  other 
Countries)  is,  that  the  remarkable  liberty 
enjoyed  by  the  Engliih  Nation,  is  effentLlly 
owing  to  the  impoffibility  under  which  th\ir 
Leaders,  or  inv  general  all  Men  of  power 
among(  them,  are  placed,  of  invading  and 
transferring  to  themfelves  any  branch  of  the 
Executive  authority ; which  authority  is  ex- 
clufively  veiled,  and  firmly  fecured,  in  the 
Crown.  Hence  the  anxious  care  with  which 
thofe  Men  continue  to  watch  the  exercife 
of ‘that  authority.  Hence  their  perfeyerance 
in  Cbferving  every  kind  of  engagement  which 


OF  ENGL 


N D. 


381  } 


themfelves'  may  have  entered  into  with  the 

tj 

reft  of  pthe  People. 

But  here  a confideration  of  a moft  im- 
portant kind*  ipr^lents  itfelf. — Plow  comes  the 
Crown,  in  England,  thus  conftantly  topi'eferv^ 
to  itfelf  (as  we-  fee  it  does)  the  whole  Executive 
authority  in  the  State and  moreover  to  ii.fpire 
£the  great  Men ' in*  the  Nation  with  that  con- 
I duct  fo  advantageous  to  public  Liberty,  which 
we  mention  here.  All  thefe  are  effects  which 
we  do  not  find,  upon  .examination-,  that  the 
pov/er  of  Crowns,  has  hitherto  been  in  any 
fhape  able  to  'produce  in  other  Countries. 

a In  .all -'States  of  -a  Monarchical  form,  we 
indeed  fee  that  thofe  Men  whom  their  wealth, 
or  their  perfonal  power  of  any  kind,  have 
raifed  above  the  reft  of  the  People,  have 
formed  combinations  among  themfelves  to 
oppofe  the  power  of  the  Monarch.  But  their 
views,  we  muft  obferve,  in  forming  thofe 
combinations,  were  not  by  any  means  to  fet 
general  and  impartial  limitations  to  the  Sove- 
reign authority.  They  endeavoured  to  render 
themfelves  intirely  independent  of  that  autho- 
rity j or  even  utterly  to  annihilate  it,  accord- 
ing to  circumflances.  ^ 
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Thus  we  fee  that  in  all  'the  States  of 

. a ( 

antient  Greece,  the  Kings  were  at  laft  de- 
frayed aha  -exterminated.  The  fame,  events 
happened  in  Italy,  where  in  ^remote-  tidies 
there  .exifled  for  a while  fSveral  kingdoms^  as 
we  learn  both  from  the  antient  Hiftorians, 
and  fhe  Poets.  And  in  Rome,  we  eve^n  know 
the  manner  in  which  fuch,  a revoluu'on  was!  f 
brought  about.  % 

In  more  modern* rimes,  we  fee  the  numerous 

Monarchical  Sovereignties  which  had  been 

o t S* 

raifed  in  Italy  op/ the  mips  of  the  Rokiap 

( c <- 

Empire,  to  have  been  fucceflively  deftroyed 
by  powerful  factions  t\,  and  circumAanpes  of 
much  the  fame  nature  have  at  different  timks 
taken  place  in  the  Kingdoms  eftablifhed  irit 
the  other  parts  of  Europe.  v 

In  Sweden,  Denmark,  and  Poland,  for  in- 
ftance,  wte  find  that  the  Nobles  have  com- 
monly reduced  their  Sovereigns  to  the  con- 
dition of  fimple  Prefidents  over  their  Alfem- 
blies, — of  mere  oftenfible  Heads  of  the  Go- 
vernment. 

c 

In  Germany,  and  in  France,  Countries 
where  the  Monarchs  being  poffelfed  of  confi- 
derable  demefnes,  were  better  able  to  maintain 

It  i« 


o 
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and  the  modern  Kingdoms  of* 


means  or 


their  powV  than  the  Princes  jufh  rpentioned, 
the  Nobles  waged  war  againft  them  fometimes 
ftngly,  and  fometimes  jointly  ; and  events  fimi- 
lar  to  thefe  have  ,i~uccellively  happened  in  Scot- 
land ; Spain, 

1 » 

Italy. 

In  it  has  only  been  by 

ir^n^ing  forces  that  the  Sovereigns  of  moft 
6f  the  Kingdoms  we  have  mentioned,  have 
been  able  in  a courfe  of  time  to  affert  the 
prerogatives  of  their  Crowi'v,  And  it  is  only 
by  continuing  to  keep  up  facia  forces,  that, 
like  the  Eaftern  Monarchs,  and  indeed  like 
all  the  Mon-archs  that  ever  exifed,  they  con- 
tinue to  be  able  to  fupport  their  authority. 

Plow  therefore  can  the  Crown  of  Eng- 
land, without  the  affiftance*  of  any  armed 
force,  maintain,  as  it  does,  its  numerous  pre- 
rogatives ? how  can  it,  under  fuch  Jcircum- 
flances,  preferve  to  itfelf  the  whole  Executive 
power  in  the  State  ? For  here  we  mufc 
oblerve,  the  Crown  in  England  does  not  derive 
any  fupport  from  what  regular  forces  it 
has  at  its  difpofal ; and  if  we  doubted  this 
fa£t,‘  we  need  only  look  to  the  dlonifhing 
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fubje&ion,  in?  which  the  military  'ip  kept  to 
c ^ 

the  civil  power,  to  become  convinced  that  an 
Englifh  King  is  not  in  the  leafl  indebted  to 


his  army  for  the  prefervation  ohms  authority. 


If  we,  could  fuppofe  that  th^  armies  of  the 
Kings  of  Spain,  or  of  France,  for  inftance. 


were,  through  fome  very  extraordinary  cir- 
cumfiance,  all  to  vaniili  in  one  night,  tbr- 
of  thofe  Sovereigns,  we  mud:  noV 


powci 

. doubt,  would,  ere  fix  months,  be  reduced  to 


a mere  fhadow.  T^hey  would  imigiediately  fee 
their  prerogatives  (however  formidable*-  they 
may  be  at  prefent)  invaded  and  difmem- 
bered  : (a)  and  fuppoiing  that  regular  .Govern- 
ments continued  to  exit!,  they  would  bdvs re- 
duced to. have  little  more  influence  in  them, 
than  the  Doges  pf  Venice,  or  of  Genoa,  pofleta 

in  the  Governments  of  thofe  Republics.  (<£) 

/ 

How  therefore,  to  repeat  the  queftion  once 


more,  which  is  one  of  the  moft  interefting 


(a)  As  was  the  cafe  in  the  feveral  Kingdoms  into  which 
the  Spanifti  Monarchy  was  formerly  divided  ; and,  in  not 
very  remote  times,  in  France  itfelf. 

(b'f  Or  than  the  Kings  of  Sweden  were  allowed  tov  enjoy, 


before  the  lift  Revolution  in  that  Country. 


3^5 


£ 


;:r 
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ic^ur  impolitic 


that  can  oc^ur  inYpolitics^  how  can°tb£  Crown 

in  England,  without  the  afiiftance.  :ipf  any 

armed  force,  avoid  thofe  dangers  to  which  all 
■ , # > 

other  Sovereigns  ^ar?_expofed? 

Ho^v  can  it, ->  without  any  fuch  force,  ac- 
complifh  even  incomparably  greater  wcrjp^ 
than  thof  Sovereigns,  with  their  powerful 
arr?ie«  ^jire,  we  find,  in  a condition  to  perform? 
— How  can  it  bear  that  univerfal  effort 

3 J •> 

(unknown  in  other  Monarchies)  which,  we 
have  feen,  ft  continually  arid  openly  exerted 
t againft;  it  ? How  can  ’it  even  continue  to  refift 
it  fo  powerfully  as  to  preclude  all  individuals 
whatever  froth » ever  entertaining  an.y  views 
befid^s  thofe  of  fetting  juft  and  general 
limitations  to  the  exercife  of  its  authority  ? 
How  can  it  inforce  the  laws  upon  all  Subjects, 
indifferently,  without  injury  or  danger  to 
itfelf?  How  can  it,  in  fine,  imprefs  the*  minds 
of  all  the  great  Men  in  the  State  with  fuch  a 
lulling  jealoufy  of  its  power,  as  to  necelfitate 

i i > 

them,  even  in  the  exercife  of  their  undoubted 

1 

rights  and  privileges,  to  continue  to  court  and 
deferve  the  affection  of  the  reft  of  the  People  ? 

Thofe  great  Men,  I fhall  anfwer,  v/ho  even 
a D 
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in  quiet  times  prove  fo  foijmidafe  to  other 

Monarghs,  are  in  England  divided  dnto  two  ( 

AffemblieS’j  and  l'uch,  it  is  neceffaiy  to  add, 

are  the  principles  upon  which  this  divifion  is 
• m 

made,  that  from  it  refults,  as  a neceffary  con- 

' f * 

feqijence,  the  folidity  and  indivifibilitv  of  the 

power  of,  the  Crown.  ^ 

V 

The  R.eader  may  perceive  that  I .have  ted 
him,  in  the  courfe  of  this  Work,  mulh 
beyond  the  line  within  which  Writers  on  the 
fubjedT  of  Government  have  confined  them- 
felves  ; or  raVner,  that  I have  followed 'a  track 
intirely  different  from  that  which  thofe  Writers 
have  taken.  But  ?>s  the  obferyation  juft  made 
on  the  liability  of  the  power  of  the  Ck^own 
in  England,  and  the  caufe  of  it,  is  new  in  its 
kind,  fo  do  thp  principles  from, which  its  truth 
is  to  be  demon ftfated,  totally  differ  from  what 
is  commonly  looked  upon  as  the  foundation 
of  the  fcience  of  Politics.  To  lay  thofe  prin- 
ciples here  before  the  Reader,  in  a manner  com- 
pieatly  fatisfadtory  to  him,  would  lead  us  into 
philofophical  difcuffions  on  what  really  con- 
ititutes  the  bafis  of  Governments  and  Power 

among#  Mankind,  both  extremely  long,  at  id  in  a 

**'  T ' • 


c 


c 


more  * reflecting  part  of  my  Readers  might 


V 


■/ 


/ 


ENGLAND.  3S7 

great  meafuVe  foreign  to  th  j fubjeCt  of  this  Book. 

t I fhall  therefore phn ten t myfelf  with  prying  the 

above  observations  by  fadts ; which  is  more, 

} . . 

after  all,  7than  pbPjtjcal  Writers  uftially  under-  4 
take  to  do  with^ regard  to  their  Speculations. 

As  b chiefly  propofed  to  fhew  how* 
extend  ve  jrberty  the  Englifh  enjoy,  is  the 
re5flf^f  the  peculiar  frame  of  their  Govern- 
ment, and  occaflonally  Jo  compare  the  fame 
with  the  Republican  form,  I had  even  it  firft  J 
intended  to  > confine  myfelf*1  to  jthat  circum- 
j fiance  J which  both  tvonflitutes,  the  elfential 
difference  between  thole  two  forms  of  Govern- 
ment, and  is’  the  immediate  caufe  of.  Englifh 
libe  r(yf  I mean  the  having  placed  all  the 
executive  authority  in  the  State  out  of  the 
hands  of  thofe  in  whom  thj  People  truff. 
With  regard  to  the  remote  caufe  .of  that 
fame  liberty,  thaf  is  to  lay,  ^ the  lability 
of  the  power  of  the  Crown  by  which  this 
executive  authority  is  fo  fecured,  I fhould 

i » J 

perhaps  have  been  filent,  had  I not  found 
it  abfolutely  necefiary  to  mention  it  here,  in 
order  to  obviate  the  objedtions  which  the 


’ » 


. / 


388  THE  CONSTITUTION 

otherwiff  have  mad^  both  \o  fev6'al  of  the 
obfervat;-ons  before  offered  to  them,  *;Ind  to  a 
few  others  which  are  foon  to  follow." 

f i 

flefides,  I fhall  confefsr  here,  I have  been 
feveral  times  under  apprehenftors,  in  the 'courfe 
pf  this  Work,  left  the  generality  of  my  Read- 
ers, milled  by  the  fimilarity  «ff  names, 
fhould  put  a too  extenfive  conftru&ic^uppn 
what  I laid  with  regard  to  the  ufefulnefs  of  tlVe 
' power"  of  the  Crown  in  England ; — left  they 
fhould  think,  fod  inftance,  that  I attributed 
the  fuperior  advantages,  6f  the  English'  mode 
of  Government  over  the  Republican  form, 
merely  to  its  approaching  nearer  ‘to  the  nature 
of  the  Monarchies  eftablifhed  in  the  lather 
parts  of  Europe,  and  that  I looked  upon  every 
kind  of  Monarchy,  as  being  in  itfelf  preferable 
to  a Republican  Government.  An  opinion, 
which  ! do  not  by  any  means  or  in  any  degree 
entertain.  I have  too  much  affection,  or,  if 
you  pleafe,  prepofleftion,  in  favour  of  that 
form  of  Government  under  which  I was  born  $ 
and  as  I am  fenfible  of  its  defers,  fo  do  I know 
how  to  fet  a full  value  upon  the  advantages  by 
which  it  compenfates  for  them* 

. V • ' 
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ive,  as  it  were,  made  hafte  to 
avail  myfelf  of  t/ie  firfl  opportunity  of  explain- 
ing my1  meaning  on  this  fubje&y^— of  indi- 


cating that  the  power  of  the  Crown  in  Eng- 
land, ftands  upon  foundations  intirely  different 
from  thofe  on  which  the  fame  Power  refls  in 


J s w 

other  Countries, — and  of  engaging  the  Reader 
to  obferv'e  (which  for  the  prefent  will  fuffice) 


'/that  as  the  Englifh  Monarchy  differs  in  its 
nature  from  every  other,  fo^ll  thakisfaid  here 
of  its  advantages,  is  peculiar  and  confined  to  it.  ' 

Biit  to  come  to  ,,the  proo/s  t)f  the  folidity 
' > , 
accruing  to  the  power  of  the  Crown  in  England, 

from  the  20-exiftence  of  the  two  Affemblies 

which  concur  to  form  the  Englifh  Parliament, 

Efhall  firfl:  point  out  to  the  Reader  leveral  open 

ACts  of  thofe  two  Houfes,  by  which  they 

have  by  turns  effectually  defeated  the  attacks 

of  each  other  upon  its  prerogatives. 

Without  looking  farther  back  for  examples 
than  the  reien  of  Charles  the  Second,  we  fee 
that  the  Houfe  of  Commons  had,  in  th’at  reign, 
begun  to  adopt  the  method  of  adding  (or  tack- 
ing, as  it  is  commonly  expreffed)  fuch  bills  as 
they  wanted  more  particularly  to  have  pafied, 
to  their  money  bills.  This  forcible  dfe  they 


) 


> 


) 


made  of  their  undoubted  privilege  o/-  granting 
lubiidies,  would,  if  differed  to  grow  in^o  com- 
mon  practice,  have  totally  destroyed  the  aequi- 
librium  that  ought  to  fubfift  betV/een  them  and 
the  Crown.  But  the  Lords  took  upon  tlpem- 

f; 

felves  the  talk  of  maintaining  that  ^equilibrium : 
the  y complained  with  great  warmth  of^he  feve- 
ral  precedents  that  were  made  of  the  practice 
we  mention  : they  infilled  that  Bills  fhould  do 
framed  “ i a the  eld  ana  decent  way  of  Parlia- 
“ ment and  at  laft  have  made  it  a handing 
order  of  the  ffoufe,  to  reject,  upon  the  dight 
of  them,  all  bill's  tacked  to  money  bills.  ^ 

Again,  about  the  thirty  firfiye^r  of  the  fame 
reign,  a ftrong  party  prevailed  in  the  Houfb^pf 
Commons ; and  their  efforts  were  not  intirely 
confined,  if  we  may  credit  the  Hiftorians  oC 
thofe  times,  to  ferving  their  Conflituents  faith- 
fully, an d providing  for  the  welfare  of  the  State. 
Among  other  bill's  which  they  propofed  in  their 
Houfe,  they  carried  one  to  exclude  from  the 
Crown  ■•the  immediate  Heir  to  it : an  affair 
this,  of  a very  high  nature,  and  with  regard 
to  which  it  may  well  be  queflioned  whether 
the  legiflative  Affemblies  have  a right  to  firm 
a refoK.tion,  without  the  exprefs  and  declared 

■ • ' v . 
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concurrence.  of  ihe  body  of  the  People.  But 
both  the  Crowy  and  the  Nation  were  delivered 
from  the  danger  of  eftablifhing  fueh  a prece- 
dent, by  the  intervention  of  the.  Lords  ; who 
threw  out  the  bill  on  the  firft  reading,  * 

In  the  reign  of  King  William  the  Third,  a 

J O O 7 

few  yea  js  after  the  Revolution,  attacks  upon 
the  Crown  came  from  another  quarter.  A 
flrong  party  was  formed  in  the  Houfe  of  Lords; 
and  as  we  may  fee  in  Bifhop  Bufnef’s  Hif- 
tory  of  his  own  times,  they  entertained  very 
deepdefigns.  One  of  their  views, 'among  others, 
W'is  to  abridge  the  prerogative  of  the  Crown 
of  calling  -Parliaments,  yind  judging  of  the 
prdper  times  of  doing  it.(<?)  They  accordingly 
framed  and  carried  in  their  Houfe  a bill  for 
afcertaining.  the  fitting  of  Parliament  every 

0 

year  ; but  the  bill,  after  it*  had  puffed  in  their 
Houfe,  was  reje&ed  by  the  Commons.  (<£) 

(<7)  They,  bcfides,  propofec]  to  have  all  money-bills  ftopped 
in  their  Houfe,  till  they  had  procured  the  right  of  taxing, 
themfelves,  their  own  eftates ; and  to  have  a Committee  of 
Lords  and  Commons  appointed  to  confer  together  concerning 
the  State  of  the  Nation  ; “ which  Committee,”  fays  Bifhop 
Burnet,  “ would  foon  have  grown  to  have  been  a Council  of 
State,  that  would  have  brought  all  affairs  under  their  inflec- 
tion1,' and  never  Had  been  propc.'cd  but  when  the  Nation  w’as 
ready  to  break  into  civil  wars.” — See  Burnet’s  jHiftory, 
Anno  1693.  ^ O Nov.  28,  1693. 

- ’ ' .7 

v v / 


362  T H E C CM  STITU’JIION 

Again,  we  find,  a little  afteifr  the  a'jceflion  of 

King  George  the  Firft,  an  at^pmpt  v/as  alfo 

made  by  a party  in  the  Houle  of  Lords,  to 

wreft  from  the  Crown  a prerogative  which  is 

one  of  its  fined  flowers;  and  is,  befides,t.  the 

* 

only  qheck  it  has  on  the  dangerous  views  which 
that  Houfe  (which  may  flop  both  q money- 
bills  and  all  other  bills)  might  be'  brought 
to  entertain ; I mean  the  right  of  adding' 
new  members  to°it,  and  judging  of  the  times 
when  it  .may  be  neceflary  to  do  fo.  A bill 
was  accordingly  prefented,  and  carried;  in 
the  Houfe  of  Lords,  for  limiting  the  mem- 
bers of  that  Houfe  to  a fixed  number,  be- 
yond  which  it  fhould  not  be  increafed : put 
after  great  pains  taken  to  infure  the  fucceis 
of  this  bill,  it  was  at  laft  rejected  by  the  Houfe 
of  Commons. 

In  fine^  the  feveral  attempts  which  a ma-r 
jority  in  the  Houfe  of  Commons  have  in 
their  turn  made  to  reflirain,  farther  than  it  now 
is,  the  influence  of  the  Crown  ^rifing  from 
the  didribution  of  preferments  and  other  ad- 
vantages, have  been  checked  by  the  Houfe 
of  Lords ; and  all  place-bills  have,  from  ‘the 
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beginning  lathis  iCentury,  confiantly  mifcarried 
in  that  Hpufe.  j 9 * 

Nor  have  tliofe  two  powerful  ^-hlfemblies 
only  fucceeded  thus  in  warding  off  the 
open  attacks  of  each  other,  on  the  power ' 
of  the  Crown/  Their  ‘ co-exiftence,  and ^ the 
• principles  , upon  which  they  are  fcveraMy 
framed,  have  been  productive  of  another  effeCt 
rr,‘uch  *more  extenfive,  though  at  firft  lefs 
attended  to,  I mean  thC  presenting*  even  the 
making  of  fuch  attacks  and  in  times  too, 
when  ,the  Crown  was  of  itfel/, incapable  of 
defending  its  authority.  The  ’views  of  each 
of  thofe  twp  Houfes,  deflroying,  upon  thofe 

" « .a 

occalions,  the  oppofite  views  of  the  other ; 
like  thofe  politive  and  negative  equal  quan- 
tities, (if  I am  allowed  the  comparkon)  which 
deftroy  each  other  on  the  oppoiite  tides  of  an 
equation. 

Of  this  we  have  feveral  remarkable  exam- 
ples, as  for  in  fiance,  when  the  Sovereign  has 
been  a minor.  If  we  examine  the  Hiil&ry  of 
other  Nations,  wre  fhall  find  that  that  event  has 
coniiantly  been  attended  with  open  invafions 
of  the  Royal  authority,  or  even  complete 
and  fettled  divifions  of  it.  In  England,  on 
* 'i  E 
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the  contrary,  whether  we  look  ajy  the  reign 
of  Richard  the  Second,  of  J^Ienry  the  Sixth, 
or  of  Coward  the  Sixth,  we  fhall  fee  that 
the  Royal  authority  has  be£n  quietly  exer- 
cifsd  by  the  Councils  that  were  appointed 
to  affift  thofe  Princes ; and  wrnen  they  came 


age,  the  fame  was  delivered 


to  them  un- 

y 


diminifhed. 

But  nothing  fo  remarkable  can  be  ailedgkd 
on  this  fabjedt/'as  the  manner  in  which  thofe 
two  Hordes  haver  adted  upon  thofe  occafions 
when,  the  Grown  being  without  any  *prefent 
poffeffor,  it  lay  in  their  pow£r,  both  to  httle 
it  on  what  perfon^  they  pleafed,  and  to  divide 
and  diftribute  its  prerogatives  as  they  might 
have  thought  proper.  Circumftances  of  this 
kind  have  never  failed  in  other  Kingdoms  to 
bring  on  a divifion  of  the  Executive  authority 
of  the  Crown,  or  even  of  the  State  itfelf.  In 
Sweden,  for  ihftance,  (to  fpeak  of  that  King- 
dom which  has  borne  the  greateff  outward 
refemblance  to  that  of  England)  when  Queen 
Chriftina  was  put  under  a neceffity  of  abdi- 
cating the  Crown,  and  it  was  transferred 
to  the  Prince  who  food  next  to  her  i:i  the 
line  of  Succeffion,  the  Executive  authority  in 
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the  State '^’as  immediately  divided,  and  either 
diftributpd  amo^g  the  Nobles,  or  ;|iigned  to 
the  Senate,  in1  which  the  Nobles  .None  could 
be  admitted  ; *and  the  new  King  was  only 
to  be  a Prelident'  over  it.  s 1 

After  the  death  of  Charles  the  T welfth,  who 
died  without  male  heirs,  the  difpofal  of  <he 
Crown  (the  power  of  which  Charles  the  Ele- 
venth had  found  means  to  render  again  abfolute)  ' 
returned  to  the  States, 'and  ^as  fettled  on  the 
Princefs  Ulrica,  and  the  Prince  hgr  ^Hufband. 

But  the  Senate,  as  in  the  ( farmer  inftance, 

* aflpmed  to  itfelf  the  authority  ’which  had  lately 
belonged  to,the  Crown.  The  power  of  aflem- 
bling  the  States,  of  making  war  and  peace, 
and  treaties  with  foreign  powers,  the  difpofal 
of  places,  the  adminiftration  of  the  public  reve- 
nue, the  command  of  the  army  and  of  the  fleet, 
were  verted  in  that  Body.  Their  number  was 
to  confirt  of  fixteen  members.-3  The  majority 
of  votes  was  to  be  deciiive  upon  all  occa- 
flons.  The  only  privilege  of  the  new  King, 
was  to  have  his  vote  reckon  for  two  : and  if 

j y 

on  any  occaiions  he  fhould  refufe  to  attend 
their  meetings,  the  bufinefs  was  neverthelefs 

3 fe 

> 

• ) 


y 


to  be  done  as  effectually  and  ^efinitb  ely  with- 
out him.J.  ' ft  . . • 

« -■  v , 

But  in  "England  the  Revolution  of  the  year 
1689  was  terminated  in  a ^’manner  totally 
different.  Indeed,  thofe  prerogatives  deftruc- 
tive  ,of  public  liberty,  which  the  late  King 
Mid  affumed,  were  retrenched  from  thn  Crown ; 
and  thus  far  the  two  Houfes  agreed.  BuC 
as  to  proceeding  to  any  difmembering  or 
tranfpofing  of  the  authority  of  the  Crown, 
no  propoial  was  even  made  about  it.  Thofe 
prerogatives  ovhich  were  taken  from-  the 
Crown,  were  annihilated  and  made  to  ccgfe 
to  exiff  in  the  State ; and  all  the  Executive 

( f- 

authority  that  was  thought  neceffary  to  be 
continued  in  the  Government,  was,  as  before, 
left  undivided  in  the  Crown.  ( a ) 

t 

In  the  fame  manner  was  the  whole  autho- 
rity of  (the  Crown  transferred  afterwards  to 

(«)  This  remarkable  circumfhnce  of  the  power  of  the 
Crown  in  England  being  conftantly  preferved  undivided, 
whatevenRevolutions  may  havearifen,  throws  a farther  light 
on  the  obfervation  before  made,  on  the  advantageous  manner 
to  public  liberty  in  which  Revolutions  have  always  been 
terminated  in  England.  In  other  limited  Monarchies, 
the  Men  who  were  at  the  head  of  the  Nation,  find- 
jng  it  in  their  power,  upon  thofe  occafions,  to  affume 
tp  themfelves  the  exercife  of  the  Sovereign  authority, 
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the  PriLc'efs  who  fucceeded  King  William 
the  Third,  and  who  iiad  no  othflr  claim  to  > 

J J,  4 

it,  but>what  'was  conferred  on  her  by  Par- 

conftantly  did  fo  ; ’and  as  conftantly  left  that  authority  in 
the  fame  undefined  extent  as  before;  juft  as  we  hake  feen 
that  it  always  happened  in  the  ancient  Common  wealths, 
and  from  the  very  fame  reafons.  But  in  England,  each 
Member  in  each  Houfe  of  Parliament  feeing,  on  the'bc'ca-  > 
fions  we  mention,  that  the  Executive  authority  muft,  in 
the  iff  e,  fall  fomewhere  undivided,  and  continue  fo ; and 
that  neither  perfonal  advantages  of  any  kind,  nor  the  power 
of  any  faction,  but  the  lavk  alontg  could  ^ihenceforwards 
be  a reftraint  upon  its  a&ions,  ferioufly  applied  themfelves 
to  frame  with  care  thofe  laws  on which  their  ^own  liberty 
was  afterwards  to  depend  ; and  to  Unfit,  that  Fower  which 

> - they  faw  they  could  neither  transfer  to  themfelves  and  their 
pfl irty,  nor  render  themfelves  independent  of. 

It  will  not.  be  improper  to  add  here,  as  a farther  proof 
of  ^he  indivifibility  of  the  power  of  the  Crown  (which 
has  been  above  faid  to  refult  from  the  peculiar  frame 
of  the  Englifh  Parliament)  that  no  part  of  the  Executive 
authority  of  the  King  is  veiled  in  his  Privy  Council,  as 
we  have  feen  it  was  in  the  Sonate  of  Sweden:  all 
centers  in  the  Sovereign  ; the  votes  of  the  Members  are 
not  even  counted,  if  I am  well  informed  : and  in  fa£t  the 
conftant  ftyle  of  the'  Law,  is  the  Kj,ng  in  Council,  and 
not  the  King  and  Council.  A provifo  is  indeed  fometimcs 
added  to  fome  Bills,  that  certain  a£ts  mentioned  in 
them"are  to  be  tranfa&ed  by  the  King  in  Co.yncil ; but 
this  is  only  a precaution  taken  in  the  view  that  the  moft  J 
important  affairs  cf  a great  Nation  may  be  tranfaifted  with  < 1 j 
proper  folemnity;  and  to  prevent,  for  inftance,  all  objec- 
tions that  might,  in  procefs  of  time,  be  drawn  from  the 
uncertainty,  whether  the  King  has  affented,  or  not,  to  cer- 
tain particular  tranfa£lions.  rJ 


J 
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liament.  And  in  the  fame  ;nanne/,  again, 

it  was  fe^  led,  a long  time  before  h^nd,  on 

the  PrinceVmf  Hanover  who  have  fince  fuc- 

ceeded  her.  (a)  <• 

( c * 

Nay,  one  mod:  extraordinary  fad:,  antjl  to 

which- 1 defire  the  Reader  to  give  his  atten- 
tidrf, — Notwithftanding  all  the  Resolutions  we 
mention,  and  though  Parliament  has  fat  everyc 
year  fince  the  beginning  of  this  century^ 
though  they  have1  conftanjdy  enjoyed  the  mold 
unlimited-!  fredom,  b^th  as  to  the  fubjeds  and 
the  manner  of  their  deliberations,  and  fum- 
berlefs  propofals  have  in  confequence  bqtp 
made,  yet,  fuch  has  been  the  efficiency  of 
each  Houfe  in  deftroying,  -preventing,  or  qua- 
lifying, the  views  of  the  other,  that  the  Crown 
has  not  been  obliged  during  all  that  time  to 
make  ufe,  even  once,  of  its  negative  voice ; 

and  the  flafi:  Bill,  rejeded  by  a King  of  Eng- 

— — 1 ■ 1 ” » 

(a)  If  the  Reader  wanted  a farther  confirmation  as  to  the 
peculiarity  of  the  conduft  of  the  Englifh  Parliament,  in 
preferving,  the  authority  of  the  Crown  undivided,  though 
the  latter  lay,  as  it  were,  at  their  difpofal,  he  need  only  com- 
pare the  Afts  by  which  they  fettled  it  on  the  Ploufe  of  Hano- 
ver, with  that  framed  for  the  fame  purpofe  by  the  Scotch 
Parliament,  a few  years  before  the  Union.  By  this  Adf  the 
power  of  the  Crown  in  Scotland  was  to  be  difmembered, 
much  it)  the  fame  manner,  as  we  have  feen  it  has  been  in 
Sweden. — See  Parliamentary  Debates , \^ol.  iii. 
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land,  h£s  been  that  rejected  by  King  William 
the  Third,  in  the  year  1692,  for1  Triennial 
Parliaments,  (yz) 

(a)  He  aflenteJ  a few  years  afterwards  to  that  Bill, 
after  feveral  amendments  had  been  made  in  it. 

f he  obfervat  sn  above  made  on  the  conftant  tenour  of 
the  proceedings  of  the  Englifh  Parliament,  with- relation 
to  the  Crown,  is  rendered  (till  more  remarkable  ~w hen 
we  confiatr  “the  events  which  have  of  late  years  taken 
place^  in  France  ; and  when  we  fee  the  late  King 
to  have  at  laft  taken  a moft  ferious  alarm  at  the  pro- 
ceedings of  his  Parliaments  of  Par^,  (an  ^.flembly  which 
is  far  from  having  the  fame  importance  in  the  King- 
dom of  France,  as  the  Englifh  parliament  hap, in  England) 
and  to  have  In  the  end  applied  to  his  army  in  order  to  dif- 
pti'fe  it.  And  though  prefent  King  has  thought  prc- 
PV  to  re-eftablilh  that  Parliament,  a meafure  which  was 
liighly  prudent  in  the  beginning  of  his  reign,  yet,  every 
precaution  has  it  the  fame  tihk  been  taken  to  render  it 
dumb  for  ever. 

To  thefe  obfervations  on  the  fecurity  of  the  power  of 
the  Crown,  another  of  great  importance  is  to  Be  added,  \vhich 
is  alfo  founded  upon  facfs,  and  which.  Theory  would  equally 
juftify  : this  is,  that  the  Crown  cannot  depend  upon  the 
fecurity  we  mention,  any  longer  than  it  continues  to  ful- 
fill its  engagements  ..with  the  Parliament,  ahd  with  the 
Natioirj:  of  this  the  misfortunes  of  Charles  the  Firft, 
and  the  Revolution  of  the  year  1689,  are  convincing  as 
well  as  awful  proofs.  And  in  general  the  imminent  dan- 
gers and  perplexities  in  which  the  Kings  of  England  have 
conftantly  involved  tnemfeives  whenever  they  have  attempted 
to  ftep  beyond  the  limits  of  the  law,  manifeftly  fhow,  that 
all  that  can  be  faid  of  the  greatnefs  and  fecurity  of  their 
pow^r  is  to  be  underltood,  net  of  the  capricious  power  of 
the  Man,  but  of  the  lawful  authority  cf  the  Ht  >d  of  the 
State.  / 
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And  this  peculiar  fecurity  of  the  Executive 
authority  f.'f  the  Crown  in  England,  fyas  not 
only  freecf  the  State  from  thofe’  diilurbances 
to  which  other  Monarchies  w*cre  unavoida- 
bly expofed  before  the  ufe  of  handing  armies, 
and  enabled  it  to  produce  all  hhofe  advan- 
tages^ effects  to  public  liberty  which  we 
have  mentioned  in  the  courfe  of  this  Work: 

■ but  this  lame  fecurity  has  alfo  procured  tov 
England,  gpnfideied  as  a free  State,  other 
advantages  which  would  really  have  been  to- 
tally'unattainable  in  the  free  States  bdfore  men- 
tioned, whatever- public  virtue  w£  might  evgn 
fuppofe  to  have  belonged  to  thofe  who  a died# 
in  them  as ' the  Leaders  a** r.the  People. 


The  one  is  the  extraordinary  freedom  which 
the  People  of  England  enjoy  at  the  expence 
of  the  governing  authority.  In  the  Roman 
Commonwealth,  for  inftance,  we  fee  the 

t 

Senate  to  have  been  veiled  with  a number  of 
powers  totally  deltrudtive  of  the  liberty  of 
the  Citizens ; and  the  continuance  of  thofe 
powers,  was,  no  doubt,  in  a great  meafure 
owing  to  the  treacherous  remilfnefs  of  thofe 
Men  ' in  whom  the  People  trulled  for  «re- 

^ l 

prelling)  them,  or  even  to  their  determined  refo- 
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lution  n&t  Jo  abridge  thofe  prerogatives.  Yet, 
if  we  attentively  confider  the  confront  fitua- 
tion  of  affairs  .in  that  Republic,  we  mall  find, 
that,  though  we  might  fuppofe  thofe  perfons  to 
have  been  ever  fs  truly  attached  to  the  £aufi 
of  tile  People*  it  would  not  really  have  been 
poflible  for  them  to.  procure  to  the  People^  ;jn 
intire  feiirrhy.  The  right  enjoyed  by  the 
^Senate*  of  fuddenly  naming  a Dictator  with  a 
power  unreftrained  byjapy  law,  or  of  inverting 
the  Confuls  with  aA  authority  cf  much  the. 
fame  kind,  ,and  the  power  ?t  affirmed  oY  making 
at  thnes  formidable  examples  of  arbitrary 
J' rtice,  were  refources  of  which  the  Republic 
could  not,  peshaps,  with  any  fafety.have  been 
totally  deprived ; -and  though  thefe  were  for 
the  moft  part  ufed  to  deftroy  the  .jurt  libprty 
of  the  People,  yet  they  werf  alfo  very  often 
the  means  of  preferving  the  Commonwealth. 

Upon  the  fame  principle  we  fhoAld  pof- 
fibly  ^find  that  the  OJiracifm , that  arbitrary 
method  of  banilhing  Citizens,  was  a neceffary 
. refource  in  the  Republic  of  Athens.  A Ve- 
. netian  Noble  would  perhaps  alfo  confefs, 
that  however  terrible  the  State-Inquil^tion 

*F> 
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efbablilhed  in  his  Republic  may  be/*  even  to 
the  Nobles  themfelv/es,  yet,  it  would  not 
be  prudent  intirely  to  abolifh  it.  And  we  do 
not  know  but  a Minister  in  prance,  though 
we  might  fuppole  him  evei  fo  virtuous  and 
moderate  a Man,  would  fay  the  fame  tning 
w,ifh  regard  to  the  fecret  imprifonments,  the 
letti-es  de  cachet , and  other  arbitrary  deviations 
from  the  fettled  courfe  of  law,  which  often 
take  place1  in  thpt  Kingiom,  and  in  the  other 
Monarchies  of  Europe.  No  doubt,  if  he  was 
the  Man  we  /uppofe,  he  would  confefs  that 
the  expedients, , we  mention  have  in  num- 
berlefs  inftances  been  moll:  horribly  profhitui  d 
to  gratify  the  wantonnefs  and  private  revenge 
of  Ministers,  and  of  thofe  who  had  any  in- 
tercft  with  them;  but  ftill  perhaps  he  would 
continue  to  givo  it  as  his  opinion,  that  the 
Crown,  notwithstanding  its  apparently  immenfe 
flrength,  cannot  avoid  recurring  at  times  to 
expedients  of  that  kind ; much  lets  could  it 
publickly  and  abfolutely  renounce  them. 

It  is  therefore  a mod;  advantageous  cir- 
cumstance in  the  Englilh  Government,  that 
its  Security  renders  all  expedients  like  thofe. 
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unneceflary’;  and  that  the  Reprefentatives 

of  thej  People  have  not  only  b^n  con- 

' ibantly  willing*  to  promote  the  public  liberty, 

but  that  the  general  fltuation  of,  affairs  has 

alfo  enabled  them  to  carry  their  precautions 

fo  far  as  they  'have  done.  And  indeed,  yher* 

we  coiifider  what  prerogatives  the  Crownp*ih 

England,  Has  fincerely  renounced, — that  in 

confequence  of  the  independence  conferred  on 

the  Judges  and  the  method  o5  Trial* by  Jury , 

it  is  deprived  of  all  means  of  influencing  the 

fettled  courfe  of  the  law  bothJ  in  civil  and 
■v  , * 

-)  criminal  mattery,  that  it  has  “renounced  all 

po;.ver  of  feizing  the  property  of  individuals, 

and  even  of  reltraininp-  ,vn  any  manner'  whatfo- 

ever  and  for  the  fhorteft  time,  the  liberty  of 

their  perlons,  we  do  not  know  what  we  ought 

moft  to  admire,  whether  the  public  virtue  of 

thofe  who  have  deprived  the  fupreme  Executive 

Power  of  all  thofe  • dangerous  prerogatives,  or 

the  nature  of  that  fame  Power,  which  has 

enabled  it  to  give  them  up  without  ruin  t?  it- 

felf, — whether  the  happy  frame  of  the  Englifh 

Government  which  makes  thofe  in  whom  the 

People  truft,  continue  fo  faithful  in  the  dlf- 
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charge  of  their  duty,  or  the  folidit^  of  that 
fame  Gc/^ernment,  which  really  can  ^fford  to 
leave  to  the  People  fuch  an  extenfive  degree 
of  liberty.  , & 

c v v 

Again,  the  Liberty  of  the  prefs,  that  great 
advantage  enjoyed  by  the  Englifh  Nation, 
does  not  exift  in  any  other  Monarchies  of 
Europe,  however  well  eftablifhed  they  may  pt 
firft  feem  to  be ; and  it  might  even  be 
demonftrated  that  it  cpnnot  exift  in  them. 
The  moft  watchful  eye,  we  fee,  is  conftantly 

C o 

kept  in  thole,  Monarchies  upon  eve^v  kind 
of  publication ; and  a jealous  attention  is  paid 
even  to  the  loofe  and  infignifjcant  fpeeches 
of  individuals.  MubL  unnecelfary  trouble 
(we  majf  be  apt  at  firft  to  think)  is  taken 
upon  this  fubjedt : but  yet  if  we  confider 
how  uniform  is  the  condudt  of  all  thofe  Go- 
vernments, how  conftant  and  unremitted  their 
care  in  thofe  refpe&s,  we  fhall  be  convinced, 
without  looking  farther,  that  there  muft  be 
fomd  neceffity  for  their  precautions. 

In  Republican  States,  for  reafons  which  are 
at  the  bottom  the  fame  as  in  the  beforemen- 

- Lt 

tioned  c Governments,  the  People  are  aYo  kept 
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undeJ-  the  greatefl  reftraints  by  thofe  who  are 
at  the’  head  of  thofj  States.  Ill  the  Roman 
Commonwealth,  for  inftance,  tile  liberty  of 
writing  wa^  curbed  by  the  fevereft  laws  : ( a ) 
with- regard  tv/  the  freedom  ol  fpeech,  things 
were  but  kittle  better,  as  we  may  conclude 
frcm  feveral  fadts^  and  many  inftances  may^even 
be  pibunced  of  the  dread  with  which  the  Citi- 
zens, upon  certain  occahons,  communicated 
their  political  options  to  the  Confuls  or  to  * 
the  Senate.  In  fhe  Venetian  Republic,  >the. 
prefs  is  moft  ftridtly  watched^  nay,  forbearance 
to’  fpeak,  in  any  J manner’  ^whatfoever,  on  the 
condudt  of  the  Government,  is  the  fundamental 
„maxim  which  they  "nculcate  to  the  People 
throughout  their  dominions.  (6)  / 

(a)  The  Law  of  the  Twelve  Tablfes  had  eflabliftitd 
the  puniihment  of  death  againfl  the  author  of  a Libel  : 
nor  vras  it  by  a Tryal  by  Jury  that  it  was  tb  be  deter- 
mined what  was  to  be  called  a Libel.  Si  quis  carmen 

OCCENTASSIT,  AQTITASSIT,  CONDIDISSIT,"  QUOD  ALTERI 

) 

FL  jtGITIUM  FAXIT,  CAPITAL  ESTO. 

(b)  Of  this  1 have  myfelf  feen  a proof  lomewhat  fin- 
gular,  which  I beg  leave  of  the  Reader  to  relate.  Being,  in 
the  year  i;&8,  at  Bergamo,  the  firft  Town  of  the  Venetian 
State  as  you  come  into  it  from  the  State  of  Milan,  I , 
took  a walk  in  the  evening  in  the  neighbourhood  of  the 
Town  ; and  wanting  to  know  the  name  of  feveral  places 
"'hich  I faw  at  a diflancc,  I flopped  a young  Country- 

] 
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With  refpedt  therefore  to  this  point*  it  may 
again  be  locked 
circumstance'  in  t 
thofe  who  have  been  at  the  headt  of  the  Peo- 
ple,*'have  not  only  been  conRantly  difpofed 
to  procure  the  liberty  of  the  Peopl;,  but  alfb 
that  fthe^  have  found  it  poftible.  for  them  to 
do  fo;  and  that  the  if  ability  of  the  Govern- 
ment has  admitted  of  that  extenfve  freedom 
of  fpeaking  and  writing  ,,^'vhich  th^  People 
of  England  enjoy.  A motf  advantageous  pri- 

______  l)  


upon  as^a  moll;  advantageous 
le  Englifli  Government,  that 


man  to  a Ik  him  information.  Finding  him  to  be  a R'n- 
iible  young  Man,  I entered  into  fome  farthe'r  converfation 
• with  him;  and  as  he  had  himfelf  a great  inclination  to 
fee  Venice,  he  sliced  me,  whether  I propofed  to  go  there  ? I 
anfwered,  that  1 did  : on  which  he  triu.  fdiately.  warned  me 
when'I  was  at  Venice  not  to  fpeak  of  the  Prince  [ciel  Pren- 
cipe)  an  tappellation  afiumed  by  the  Venetian  Government, 
in  order,  as  1 fuppofe,  to  convey  to  the  People  a greater 
idea'  of'  their  union  among  themfelves.  As  I wanted  to 
hear  him  talk  farther  on  the  fubjecf,  I pretended  to  be 
inti  rely  ignorant  in  that  refpect,  and  alked  for  what  rea- 
fon  I mult  not  fpeak  6f  the  Prince  ? But  he  (artebythe 
manner^  of  the  common  People  in  Italy,  who,  when 
ftrongly  affecled  by  any  thing,  rather  choofe  to  exprefs 
themfelves  bj  fome  vehement  gefture,  than  by  words) 
ran  the  edge  of  his  hand,  with  great  quicknefs,  along  his 
neck,  meaning  thereby  to  exprefs,-  that  being  ftrangled  or 
having  one’s  throat  cut,  was  the  inftant  confequence  of 
taking  futh  a liberty. 
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vilege,  this ; which'  affording  to^every  Man  a 
means  of  laying  his  complaints'*  before  the 
Public,  procures  him  almoft  a certainty  of 
redrefs  agaifoft  any  a<ft  of  opprefiion  that  he 
may  have  been  expofed  to  : and  which  leaving, 
moreover,  'to  every  Subject  the  right  to 
give  his  opinion  'on  all  public  matters,  'and 
by  thus  influencing  the  fentiments  of  the 
Nation,  to  influence  thofe  of  the  Legifla- 
ture  itfelf  (which  $ foonsr  or  dater  obliged 
to  pay  a deference  to  them)  procures  to  him 
a fort  of  Legiflative  authority  of  a much 
more  efficacious  and  beneficial  nature  than 
fany  formal  right  he  might  enjoy  of  voting 
by  a mere  yea  or  xay,  upon  general  propo- 
fitions  fuddenly  offered  to  him,  and  which 
he  could  have  neither  a fhare  in  framing, 
nor  any  opportunity  of  objecting  to  and 
modifying. 

A privilege  which,  by  raifing  in  the  Peo- 
ple a continual  fenfe  of  their  own  fecurity, 
and  affording  them  undoubted  proofs  that  the 
Government,  whatever  may  be  its  form,  is 
ultimately  deftined  only  to  infure  the  happi- 

nefs  of  thofe  who  fubmit  to  it,  is  both  one 

3- 
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of  the  greafeft  advantages  of  Freedom/  and 
its  furett  cl^iradteriftic.  4 'The  kind  of  fecurity 
as  to  their  perfons  and  poffefiions,  'which,  Sub- 
jects who  are  totally  deprived  of  that  privi- 
lege, enjoy  at  particular  times,  under  other 
Governments,  may  at  mod  intifie  them  to 
look  ‘dpon  themfelves  as  thd~  weil-adminittered 
property  of  Matters  who  rightly  uncferftand 
their  own  interefts  : but,  it  is  the  right  of 

canvaffing  without'  fear  'the  conduct  of  thofe 
who  are  placed  at  theiflr  head',  which  conttitutes 

a free  Nation.  (U) 

^ „ a 

In  fine,  what  completes  all  thofe  advantages 
which  refult  from  the  fecurity  of  the  fupremd* 
Executive  authority  in  £ngTnd,'is  the  nature 
of  the  means  by  which  that  fecurity  is  obtained. 
Means  which  are  totally  different  from  thofe  by 
which  the  fame  advantage  is  fo  incompleatly 

procured,  and  fo  dearly  paid  for,  in  other  Mo- 

. a 

{a)  If  we  confider  the  great  advantages  to  public  liberty 
which  r^fiilt  from  the  inftitution  of  the  Trial  by  Jury, 
and  from  the  Liberty  of  the  prefs,  we  fhall  find  Englarid 
to  be  in  reality  a much  more  Democratical  State  than  any 
other  we  are  acquainted  with;  The  Judicial  power,  and 
the  Cjenforial  power,  are  veiled  in  the  People. 

f ( 

i 

\ 
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narchiek  and  which  have  equally  preferved 
the  Englifh  from  the  t\^o  oppofite  calamities  of 
anarchy  dignified  with  the  name  of  liberty, 

and  total  political  flavery  dignified  with  the 

\ * * 
name  of  public  tranquillity.  » 

It  is  from*  a happy  general  arrangement  of 
things,  that  the  'Power  which  govern^1  fin 
England,  derives  that  advantageous  folidity 
which  procures  to  tlvs  People  both  fo  great  a 
degree  of  fecurity,  arJf  fo  ex»tenfive»a  degree  of 
freedom.  It  is  from'  the^Nation  itfejf  that  it 
receives  the  force  with  which*  i^t  governs  the 
Nation.  Its  sefourcds  are  affection,  and  not 
terror ; confent,  and  not  violence ; and  it  con- 
tinues  to  reign-  by^  tho*  voluntary  pafiions  of 
thofe  who  are  fubjedf  to  it. 
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CHAPTER  ,XVIII. 

" -How  far  the  examples  of  Nations  that  have  lof 
their  liberty. , are  applicable  to  England. 

v <£■  — * * 

ALL  Governments  having  in  tWrnfelves, 
fay  thofe  who  have  written  upon  that 
fubjedt,  th$,  principle  o{^  their  deStrudtion  (a 
principle  inherent  in  tifofe  very  caufes  to 
which  they  ow<ed  their  profperity) 'the  advan- 
tages of  the  Government  of  Epgland  cannot, 
according  to  thofe  Writers,  exempt  it  frojji 

o 

that  hidden  fault  whihhcis  fecretly  working  its 
ruin ; and  M,  de  Montefquieu,  pronouncing 
at  the  fame  time,  both  concerning  the  effedt, 
and  the  caufe,  fiys,  that  “ the  Constitution 
“ of  England  will  lofe  its  liberty,-— will  perifh. 

Have  not  B.ome,  Lacedaemon,  ar^d  Car- 
“ thage,  perifhed  ? It  will  perifh  when  the 
Leghlative  power  Shall  have  become  more 
ef  corrupt  than  the  Executive.” 

Though  I do  not  by  any  means  pretend 
that  any  human  establishment  can  efcape  the 

c c- 
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fate  to  which  we  fee  every  thing  in  Mature  fub- 
jedt,  qor  am  fo  far  prejudiced  by  the  fenfe  I 
entertain  of  fhe  great  advantages  of  the  Englifh 
Government,  »as  to  reckon  among  them  that  of 
eternity,  I will  however  obferve  here  in  *gene-  * 
ral,  that  as  it  ^difi'ers  by  its  ftrudture  and  refources 
from  *all  thofe  with  which  Hiftory  mak£s  ‘'us 
^ acquainted,  fo  it  cannot  be  faid  to  be  liable  to 
the  fame  dangers.  \To  judge  of  the  one  from 
the  other,  is  to  jud-.yd  by  Analogy,  where  no 
analogy  is  to  bi/Totfnd^  and  my  rpfpedt  for 
the  y^uthor  Ijnave  quoted  wilf  pot  hinder  me 
J froyn.  faying,  that  hi$  opinion  *has  not  the  fame 
weight  with  me  on  this  occafion  that  it  has 

on8  many  other's.  * 

/ 

Having  negledted,  as  indeed  all  fyftematic 
Writers  upon  Politicks  have  done,  attentively 
to  examine  into  the  real  nature  of  Govern- 
ments, of  Power,  and  of  Liberty.,  among 
Mankind,  the  principles  he  lays  down  are  not 
always  fo  clear,  or  even  fo  juft,  as  v/e  might 
have  expedted  from  a Man  of  fo1  real  a J 
genius.  When  he  fpeaks  of  England,  for  , 
inftance,  his  obfervations  are  much  too  ge- 
neraU  and  though  he  had  frequept  oppor- 
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tunities  of  converfing  with  Men  who  had  been 
< perfonally  concerned  in  the  public  affairs  ©f 
this  Country,  and  had  been  an  eye-witnefs  * 
of  the  operations  of  the  Englifh  Government, 
he  rather  tells  us,  when  'he  attempts  to 
defcribe  it,  what  he  conjedlured,  than  what 
hef~  faw.  ‘ c ‘ * „ 

The  examples  he  cites,  and  the  caufes  of, 

. ,4  Jr 

diffolution  which  he  aflisfis,  particularly  con- 
firm this  dbfervafion.  *^The  Government  of 
Rome,  to  fpeak  of  <that"wmch,  having  gra- 
dually, and  a;#if  were  of  itfclfj  fallen  into 
ruin,  may  afford  matter  for  exact  reafonkig,  c 3 
had  no  relation  to  that  of  England.  Th?* 
Roman  People  were  not,  in  the  latter  ages 
of  the  Commonwealth,  a People  of  Citizens, 
but  of  Conquerors.  Rome  was  not  a State, 

t. 

but  the  head  of  a State..  By  the  immenfity 
* of  its  cqnquefts,  it  came  at  laft  only  to  be  in  a 

manner  an  acceifory  part  of  its  own  Empire. 

£ 

Its  power  became  fo  great,  that  after  having 
It  conferred  it,  it  was  at  length  no  longer  able  jto  , 
c refume  it : and  from  that  moment  it  became  " 

itfelf  fubjed:  to  it,  from  the  fame  reafon" 

& 

that  the  Provinces  themfelves  were  fo,. 

Gr  CC 
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TheTaft  of  Rome,  therefore,  was  an  event 


j j 

peculiar  to  its  fttuaticSh 3 and  the  change  of 

J 

manners  which  accelerated  that  fall,  had  alfo 
an  effed  whi$h  it  could  not  have  had  but  in 
that  fame  fituatidh.  Men  who  had  drawn  to 
thetnfelves  alJ  the  riches  of  the  World,  could  no 

, J 

longer  content- themfelves  with  the  fuppe*  of 
Fabricius,  and  the  cottage  of  Cincinnatus. 
The  People,  who  Were  mafters  of  all  the  J 
corn  of  Sicily  and;j Africa,*  werg  no  longer 
obliged  to  plund^n^ir  neighbours  for  theifs. 
All  ^offible  Enemies,  befides^  being  extermi- 
j nat^d,  Roh\e%  whofe  power  was  military,  was 
no  longer  ari\,  army  3 and  that  was  the  mo- 
ment of  her  bj^fuption  :3if,  indeed',  we  ought 
to  give  at  name  to  what  was  the  inevita- 
ble confequence  of  the  nature  of  things. 

In  a word,  Rprtie  was  aeftined  to  lofe  her 
Liberty  when  fhe  loft  her  Empire  3 and  ftie 
was  c&ftined  to* lofe  her  Empire,  whenever 
Ihe  ifiould  begin  to  enjoy  it. 

But  England  forms  a Society  founded  upon  ) 
principles  abfolutely  different.  All  liberty,  J 
and  power,  are  not  accumulated,  as  it  were, 
in  one  point,  fp  as  to  leave,  every  where 

i 


© 
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elfe,  only  ^ilavery  and  mifery ; confequently 
only  feeds  of  divifion,*  and  fecret  animofity. 
From  the  one  end  of  the  Xfland  to'  the  othet  the 
fame  laws  take  place,  and  the  fame  interefts  pre- 
vail:  the  whole  Nation,  belides,  equally  concurs 
in  the  formation  of  the  Government : no  part, 
therefore,  has  caufe  to  fear  that  the  'other 
parts  will  fuddenly  fupply  the  neceflary  forces ^ 
to  deftroy  its  liberty ; Xad  the  whole  have, 
of  courfe,  no  occasion  foiEthofe  ferocious  .kinds 
ot  virtue  which  are  mdTjftk^ably  neceffary  to 
thofe  who,  from  the  fituation^'V*  \frhich  they 
have  brought  .themfelves,  ar$  / continually 
expofed  to  fuch  dangers.  r • ^ 

c.  (I  V v * 

The  fituation  of  the  FeppjfeT-of  England, 
therefore,  effentially  differs  from  tK  it  of  the 

i 

Poople  of  Rome.  The  mode  of  the  Englifh 
Government  does  not  differNefs  from  that  of 
the  Ronjan  Republic ; and  the  great  advan- 
tages it  has  ovdr  the  latter  ‘for  prefervthg  the 
liberty  of  the  People  from  ruin,  have*’  been 
deferibed  at  length  in  the  courfe  of  this 
Work. 

T^ius,  for  inftance,  the  total  ruin  of  the  Ro- 
Repu'blic  was  principally  brought  f.bout 
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by  th«  exorbitant  power  to  which  feveral 
of  its  Citizens  were-v  fucceffively  “enabled  to 
rife.  ‘In  the  latter  age  of  the  Common- 
wealth, thofe^  Citizens  went  fo  far  as  to 
divide  among'  tkemfelves  the  dominions  of 
the- Republic,  in  much  the  fame  manner  as 
they  .might  have  done  lands  of  their  jo'gn. 
And  toVthem,  others  in  a fhort  time  fuc- 
‘ceeded,  who  not  or., hr  did  the  fame,  but  who 
even  proceeded  to  th,,^ degree  of  tyrannical  in- 
folence,  as  to  maky^effions  to  each  other,  by 
exprefs  and  fc  al  compacts,  v of  the  lives  of 

thousands  %>f  their  fellow-Citiz’ens.  But  tho 

j V>  . ’ 

great  and  cohdant  authority,  and  weight  of 

"the  Crown,'  in  KKgland,  prevents,  in  their  very 
beginningy^as  wediave  feen,  all  misfortunes  of 
this  kind  * and  the  Reader  may  recoiled;  what 
has  been  fcyd  befo^j  on  that  fubjed. 

v V— -z*/ 

At  laft  the  rum  of  the  Republic,  as  every  body 
knows);  was  compleated.  One  pf  thofe  powerful 
Citizens  we  mention,  in  procefs  of  time  found 
means  to  exterminate  all  his  competitors  : he 
immediately  alfumed  to  himfelf  the  whole 
power  in  the  State ; and  eftablifhed  for  ever 
after  an  arbitrary  Monarchy.  But  filth  a 
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fudden  and  violent  eftabliihment  o£  d Mo- 
narchical power,  with  aK  the  fatal  con/equences 

that  would  refult  from  fuch  an  event,  are 

* • 

calamities  which  cannot  take  p]ace  in  Eng- 
land : "that  fame  kind  of  pbwer,  we  fee,  is 
already  in  being;  it  is  afcertaiked  by  iNed 
laws,*  and  eftablifhed  upon-  -regular  and  well- 
known  foundations.  r 

Nor  is  there  any  darker  that  that  power 
may,  by  the  meant  of  t'H&fe  legal  prerogatives 
it  already^  poifeifes,  infAiit^g  affume  others, 
and  at  laft  fuddenly  make  itfelf^ab/olute.  The 
important  privilege  of  glinting  y'j  the  Cro^vn 
its  neceflary  fupplies,  we  have  before  obferved^ 

1 t i r 1 

is  veiled  in  the  Natioft  ^ncEsa.^w  exteniive 

c a * 

foever  the  prerogatives  of  a King  o\.  England 
may  be,  it  conftantly  Jies  in  the  power  of 
his  People  either  to  granc^or  dfny  him,  the 
means  of  exerciiing  them. 

This  right  poifeifed  by  the  People  of  Eng- 
land, conftitutes  the  great  difference  between 
them,  and  all  the  other  Nations  that  live 
under  Monarchical  Governments.  It  likewife 
gives  them  a great  advantage  over  fuch  as  are 
formed  intp  Republican  States,  and  confers  on 
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them  'a  means  of  influencing  the  conduct  of 

the  Government,  not>only  more  e?fte<dual,  but 

) alfo  ^ which  is  more  in  point  to  the  fubjedt 

of  this  Chapter)  incomparably  more  lading 

and  fecure,  thar*  thofe  referved’to  the  ..People 

in/  the  States  we  mention. 


In  thofe  States,-  the  political  rights  *wtich 
ufuallyA'all  to  the  lhare  of  the  People,  are  thofe 
of  voting  in  genei'^1  Afiemblies,  either  when- 


laws  are  to  be  enadbed,  o.y  Magjdrates  to  be 
eledted.  But  / 1 ^ advantages  arifing  from 


thofe  genet?  fights  of  giving  votes,  never  are 

^ l 

ve;jy  cleari)\afcertair>ed  by  the.  People,  fo  neither 

¥ s\ 

are  the  conferences  attending  particular  forms 
o?  modes  of’  tVrtfe  votes,  generally  and 

com  plea'/  , ^ \ by  them.  They,  in 

5 frner.whatfoev)  . _ 

comeque  /ntertain  any  itrong  and 

condant  p.  / for  one  method  rather  than 

) r 'v5==*^ 

another ; and  it  hence  always  proves  but 
too  eify  a thing  in  Republican  Stafes,  either 
by  yinfidious  propofals  made  at  particular 
times  to  the  People,  or  by  well- contrived 
precedents,  or  other  means,  fird,  to  reduce 
their  political  privileges  to  mere  ceremonies* 
and  forms,  and  at  lad,  intirely  to  mboliih 
them.  / ' 


H 
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Thus,  in  the  Roman  Republic,  the'  mode 
which  was  conftantly  in  ufe  for  about  one 
hundred  and  fifty  years,  of  dividing  the  Citi- 
zens into  Centurice  when  they  gave  their 
votes,  reduced  the  right  of  ohe1,  greateft  part 
of  them,  during  that  time,  to  litt*e  more  than 
a fhadow.  After  the  mode  of  .dividing  them 
by  Tribes  had  been  introduced  by  the  Tri- 
bunes, the  bulk  of  the  C^rizens  indeed  were 
not,  when  it  was  u led,  under  fo  great  a dif- 
ad vantage  as  before;  but^^the  great  privi- 
leges exerdifed  by  the  Magiftr^s  ija  all  the 
public  Alfemblies,  the  power  they'  ^Turned  of 
moving  the  Citizens  out  of  or,/r  Tribe  into 
another,  and  a number^of  otb^  c '.rcumftances, ' 
continued  to  render  the  jp  a*  j£jng  Citizens 
more  and  more  ineffedtu,  i-es  • tpe  ft  we  do 
not  find  that  wh^n  thofh  Qr  ^ / /ere  at  lafh 
intirely  taken  from  them,  tlity  ^*ve  exprefied 
any  great  degree  of  difcontent.  u 


In  Sweden  (the  former  Government  of 
which  partook  much  of  the  Republican  form) 
the  right  allotted  to  the  People  in  the  Go- 
vernment, was  that  of  fending  Deputies  to  the 
States!  of  t(he  Kingdom,  who  were  to  give 
their  votes  on  the  refolutiols  that  were  to 
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be  taken-  in  that  Affembly.  Bu^:  the  privi- 
lege of  the  People  o'f  fending  fuch  Deputies  » 
was,  in  the*  firft  place,  greatly  diminifhed  by 
feveral  eflensial  difadvantages  -.under  which 
thofe  Deputies  were  placed  with  refpedt  to. 
th£  Body,  or  Order , of  the  Nob'les.  This 
fame  privilege'  of  the  People  was  Gaither 
, leffened'"'  by  depriving  their  Deputies  of  the 
right  of  freely  laying  their  different  propofals  * 
before  the  States,  fc/r  their  alfeni,  or  diifent, 
and  attributing,,. iie  -.xc^ufive  right  ^of  framing 
fucfy  prop oT- of  to  a private  ’Affembly  which 
’ was  called  i^he  Secret  Committee.  Again,  the 
right  allowecr^o  the  Order  ef  the  Nobles,  of 
having  a nu^0  ^nf  wfembers  in’  this  Secret 
Commit^  whatfoe^  that  of  all  the  other 
Orders  ti  <r,  rendered'  the  rights 

of  t^e  h . ^till  more3  ineffectual.  At 

the  lafb  Revolution  thofe  rights  have  been  in 
a manner  taken  ‘from  them and  they  do  not 
feem/  to  have  made  any  great  efforts  to 
jareferve  them.  ( a ) 5 


(a)  l might  have  produced  examples  without  number, 
of  Republican  States  in  which  the  People  have  been  ^rought, 
at  or-f  time  or  other, \to  allent  to  the  total  lofs  of  their  poli- 

/ 3H  2, 
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But  the  ^fltuation  of  affairs  in  England  is 
r totally  different  from  that  which  we  have  juft 
defcribed.  The  political  rights  of  the  Peo- 
ple are  infeparably  connected  with  the  right 
pf  Prbperty, — with  a right  which  it  is  as 
difficult  to  invalidate  by  artifice,  as  dangerous  to 

attack  by  force,  and  which  we  fee  that  the  * 

. . . , c 

mofl  arbitrary  Kings,  in  the  fulleft  career  of 

their  power,  never  have  offered  to  violate 

but  with  the  greaxeft  precautions.  A King 

of  England,  who  woul1  enfgve  his  People, 

muff  begin  with 'doing,  for  his  f “ft‘a<ft,  yffiat 

all  ether  Kings  creferve  for  the  Kit;  and>he  c < 

cannot  attempt  J.o  deprive  1) V Subjects  of 

their  political  privileges,  wh1  declaring  war 

againff  the  whole  Nation  ‘me,  and 

attacking  every  individua  his  moff 

permanent  and  belt  underflow  eft.  , 

And  the  means  poffeffed  by  the  People  of 
England,  of  influencing  the  condudt  of  the  Go- 
vernment, is  not  only  in  a manner  fecure  againff 
any  danger  of  being  taken  from  them  : it  is 

t moreover  attended  with  another  advantage  of  the 

tical  privileges.  In  the  Venetian  Reoublic,  for  inftance, 
the  right,  now  exclulively  vetted  n a certain  number 
of  famines,  of  enacting  laws,  and  t edting  the  Doge  and 
other  Magittrates,  was  originally  vetted  in  the  whole  People. 
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greated  importance  ; which  is  that  cf  conferring 

natura]ly,  and  as  it  were  necedarily,  on  thofe 

to  whom  they  trud  the  care  of  their  interests, 

the  great  pri^ile^e  we  have  before  defcribed, 

of  debating  among  themfelves  whatever  quef-  * 

tioris  they  think  conducive  to.  the  good  of 
> . # > * 
their  Condituents,  and  of  framing  whatever 

bills  they  think  proper,  and  in  what  terms 

they  chufe.  An  edential  privilege  this,  which 

gives  them  a mod  effectual  means  6f  providing 

for  the  fafety  r , all  the  other  rights  of  the 

Peop’e,  and  enables  them  to  #(Jieck  in  their 

beginning  ai\  ■attempts  of  practices  that  might 

be  dangerous  ^o  oublic  liberty,"  and  even  to 

procure  thor' 'to  be  J^olilhed  that  have  already 

in  any  me  finer  whatfoev  ft  been  brought  into 

ufe. 

Hovl  long  I^v-vCr  the  People  may*  have  re- 
mainedlin  a State  pf  fupinenefs  as  to  thteir  mod 
valuable  intereds,  whatever  may  hav^'been  the 
neg  led(  and  even  the  errors  of  their  Reprefen- 
tativee,  the  indant  the  latter  come  either  to  fee 
thofe  errors,  or  to  have  a fenfe  of  their 
duty,  they  begin,  ^ by  means  of  the  privilege 
we  mention,  effedl  [rally  to  repair  th.>  lodes  of 
public  liberty ; they  inform  both  themfelves 


\ 
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and  the  brdy  of  the  People  with  'refpedl  to 
the  main  and  effential  objedt  of  their  interefts  ; 
they  take  the  neceffary  precautions  for  pre- 
venting  thofe  abufes  of  which  yhey  pomplain 
• from  being  continued,  and  others  of  the  fame 
kind  from  being  eftablifhed ; and  the  governing 
Power  (whatever  dangerous  advantages  it  may 

C y 

at  nrfl  fight  appear  to  poffefs)  is  thus  co"nflantly,( 
either  confined,  or  brought  back,  to  its  an- 
cient limits.  ( a ) 

And  I 'fhall  take  ‘this  oppor  tunity  to  make 
the  Reader  obferve,  in  general,  pqw  the  dif- 
ferent parts  of  the  Englifh  Go1  ernment  mu- 
tually affifl  arid  fupport  e^  n mt-her.  It  is- 
becaufe  the  whole  ExeraCive  authority  in  the 
State  is  veiled  in  the  Crown,  thatllthe  Peo- 
ple may  without  danger  commit  .die  care  of 
their  liberty  to  Reprefentativ  ir  •-  it  is  pecaufe 
they  fhsre  in  the  Government  only  through 
thofe  Reprefentatives,  that  they  are  enabled  to 
poffefs  the  great  advantage  of  framing  and 

(a)  The  Reader  may  remember  that  among  Ads*cf 
which  the  Parliament  obtained  the  abolition  in  the  begin- 
ning of  the  reign  of  Edward  VI.  that  Add  was  comprifed 
which  had  exacted,  that  the  Prod?  nations  of  the  Crown 
thould  have/  the  force  of  Law.  7 he  Parliament  v'ho  had 
paffed1  that  Ad,  feemed  to  have  i one  at  that  time,  what 
the  Danilh  Nation  did  a century  afterwards. 
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) 

propofing  new  laws  : — but  for  thjs  purpofe, 

it  is  again  abfolutely  neceffary  that  the  Crown , 

that  is  to  fay*  a Veto  of  extraordinary  power, 

fhould  exid  i?  the  State.  b 

} -»  • 

It  is,  on  the  other  hand,  becaufe  the  balance 

of  the  People  is  placed  in  the  right  of  granting 

i . . * t 

to  the  Crown  its  neceffary  fupplies,  that  the 
latter  may,  without  danger,  be  intruded  with 
the  great  authority  w£  mention  ; and  that  the 
right,  for  indance,  which  is  veiled  in  it  of 
judging  of  the  ^/ropei  time  for  calling  and 
dilfohung  r?'  -laments  (a  right  abfolutely  ne- 
ceffa.y  to  its\ prefer  vation)  mly  exift  without 
producing,  ipfo  jaf?o,  the  ruin  of  public  Liberty. 
The  fined  Covernm^t  upon  Earth,  or  rather 
the  only  fne  that  has  j Itherto  been  founded 
upon  princ  Sles  truly  confonant  with  human. 
Nature,/  was  in  ganger  of  total  dedrudtion 
when  Bartholomew  Columbus  was  on  Jiis  paf- 
fage  to  England,  to  teach  Hen'ry  the\  Seventh 
the  way  to  Mexico  and  Peru.  ( a ) I 


( a)  As  affairs  are  fituated  in  England,  the  diffolution 
of  a Parliament,  on  the  part  of  the  Crown,  is  no  more 
than  an  appeal  either  to  the  People  themfelves,  to 
another  Parliament.  \ V 


\ 

J 
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As  a conclufion  of  this  fubjedt  (which 
might  open  a field  fur  fpeculations  without 
end)  I fhall  obferve  an  advantage  peculiar 
to  the  Englifh  Government,  and  which,  more 
. than  any  other  we  could  mention,  muff  con- 
tribute to  its  duration.  All  the  poli'.ical 
pafiions  of  Mankind,  if  we  attend  to  it,  are 
fatisfied  and  provided  for  in  the  Englifh  Go- 
vernment ; and  whether  we  look  at  the  Mo- 
narchical, or  the  Ariffocratical,  or  the  Derno- 
cratical  part  of  it,  we  all  thofe  powers 

already  fettled  in  it  in  a regular  manner,  which 

r . C C 

have  an  unavoidable  tendency  tc*  drife,  at  one 
time  or  other,  in  all  human  oocieties. 

- A I * 

If  we  could,  for  an  hxltant:,  fuppofe  that 
the  Englifh  form  Government,  inflead  of 
having  been  the  effeT  of  a lu  <ty  concur- 
rence of  fortunate  circumffanrjs,  fad  been 
eflablifhed  from  a fettled  plan  by  a Man  who 
had  difcovered,  beforehand  and  by  reafoning, 
all  thcfe  advantages  refulting  from  h which 
we  now  perceive  from  experience,  and  had 
undertaken  to  point  them  out  to  other  Men 
capable  of  judging  of  what  he  told  them, 
the  following  is,  no  doi  ot,  the  manner  in 
which  he  would  have  fp)ken  to-  them. 
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Nothing  is  more  chimerical,  he  would  have 
Laid,  than  a ftate  of  either  total  equality,  or 
total  Liberty- amongft  Mankind.  In  all  focie- 
ties  of  Men,  /ome  Power  will  neceffarily  arife. 
This  power,  after  gradually  becoming  confined, 
to  fmaller  humber  of  perfons,  will,  by  a like 
neceflity,  at  lsflr  fall  into  the  hand?*  of  a 
fingle  Leadef ; and  thofe  two  effects  (of  which 
you  may  fee  comhant  examples  in  Hiftory)  • 
flowing  from  the  ambition  0/  one  part 
of  Mankind,  a p,T  *he  various  affections  ahd 

y/  > | 

paflions  of  iie  other,  are*  abfolutely  un- 
avoidable. ^ # * • 

Let  us,  thek\fore,  admit  this  evil  at  once, 
fince  it  is  impoifhlc  to  avoid  it.  Let  us, 
of  ourfeh  es,  eftablifh  . Chief  among  us,  fince 

h r>i  a f 1 1 


we  mult 


to 


fome  tin?/  or  other,*  fubmif 
one : ;ve  i\ill  bv  this  means  ^ffedtually  pre- 
vent jthe  conflicts  that  would  arife  among 
the  competitors  'for  that  ftation.  L>ut  let  us, 
abovf;  all,  eftablifh  him  fingle ; leftAafter  fuc- 
ceflively  railing  himfelf  on  the  ruinS  of  his 
Rivals,  he  fhould  eftablifh  himfelf,  whether 
we  will  or  not,  and  through  a train  of  the 
mofl  pernicious  Combinations. 

3 


j 
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Let  us  even  give  him  every  thing  we  can 
poflibly  give  without  endangering  our  lecurity. 

Let  us  call  him  our  Sovereign  ; let  us  make  <1 
him  confider  the  State  as  being  his  own 

c * C ' • • ' 

patrimony ; let  us  grant  him,  in  Ihort,  fuch 
perfonal  privileges  as  none  of  us  can  ever 
*■  hope  ,to  rival  him  in,  and  we,  fhall  fee  what 

we  were  at  firft  inclined  to  confider  as  a 

, great  evil,  to  be  in  reality  a lource  of  advan- 

tages to  the  community, — we  fhall  be  the  better 
able  to  fet  bounds  to  that  Power  which  we  fhall 
have  thus*  fixed,  and  afcertained  in  one  place  : 
we  fhall  have  ‘ the'  more  interefted  him  whom  , 

i c * 'c  / 

we  fhall  have  put  in  pofieffion  of  fo  many 
advantages,-  in  the  frhhful  nifdharge  of  li is  ' 
duty;  and  we  fhall  have  thus  procured  for 
each  of  us,  a powerful  ^rotedlor  at  h /me,  and 
for  the  wholeyCemmunity,  a defej  der  again  ft 
foreign  enemies  fuperior  to  all  ^edible  te  npta- 
tion  of  betraying  his  Country 

You  m?y  alfo  have  obferved,  he  would  con- 
tinue, that  in  all  States,  there  naturally  arifes 
around  the  perfon,  or  perfons,  who  am  in-  c 
vefted  with  the  public  power,  a clafs  of  } 

any  adlual  fhare 


f 
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in  that  power,  yet  partake  of  its  1 afire  : who, 
pretending  to  be  diftinguifhed  from  the 
reft  of -the  Community,  do,  from  that  very  cir- 
cumftanoe,  become  diftinguifhed’  from  them: 
and  this  diftindtion,  though  only  matter  of 
opinion,  and  at  firft  thus  furreptitioufly  ob- 
tained, yet,  becomes  at  laft  the  fource  of  una- 
, * 

voidable  and  very  grievous  effects. 

Let  us  therefore  regulate  this  evil  which  we 
cannot  intirely  prevent.  Let  us  eftablifh  this 
clafs  of  Men  who  would  otherwife  ’grow  up 
among  us  whftout  our  knowledge*,  and  gradually 
acquire  the  moft  pernicious  privileges  : let  us 
grant  them>  diftindfions  (that  are  vifible  and 
clearly  afcertained : their  nature  and  extent 

will,  by  this  means,  be  ihe  better  underftood, 
and  they  w ;11  of  courfe  be  much  lefs  likely 
to  becc/me  aim gerous.  By  this\  means  alfo, 

we  fha\l  preclude  all  other  perfons  from  the 
hopes  of  ufurping  them.  As  to  j^-etend  to 
diftind7ions  can  thenceforward  be  no  \onger  a 
title  to  obtain  them,  every  one  who  fhall 
not  be  exprefsly  included  in  their  number, 
mull  continue  to  confefs  himfelf  one  of ^ the 
People^  and  juft  ^s  we  faid  befoiV,  let  us 

3l  2 ‘ 
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chufe  ourfqlves  one  Mailer  that  we  may  not 
have  fifty,  fo  let  us  again  fay  on  this  occafion, 
let  us  eilabliih  three  hundred  Lords,  that  we  r> 
may  not  have  ten  thoufand  Nobles. 

Befides,  our  pride  will  better  reconcile 
itfelf  to  a fuperiority  which  it  will  no  longer 
think  of  difputing.  Nay,  as  they  will  them- 
felves  fee  us  to  be  beforehand  in  acknow- 
ledging it,  they  will  think  themfelves  under 
no  necefiitv  of  being  infolent  to  furniih  us  a 
proof  of  ,it.  Secure < of  their  privileges,  all 
violent  meafui;es  qn  their  part  for  maintaining, 
and  at  lall  perhaps  extending  them,  will  be  c 
prevented  : they  will  never  corribjne  together 
with  any  degree  of  vehemence,  hut  when  they 
really  have  caufe  to  think  themfelves  in  dan- 

c 

ger  ; and  by  having  made  them  i idifputably 
great  Men,  we  Oj  all  have  ? cha.  ice  of 
often  feeing  them  behave  like  mod  eft  and 
virtuous  Citizens. 

In  fijie,  by  being  united  in  a reguLr  Af- 
fembly,  they  will  form  an  intermediate  Body 
in  the  State,  that  is  to  fay,  a very  ufeful 
part  of  the  Government, 

c 
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It  is^alfo  neceflary,  our  Lawgiver  would 
farther  add,  that  we  *fhould  have  an  influence 
upon’  the  Government ; it  is  neceflary  for 
our  fecurity  ^ it  is  no  lefs  neceflary  for  the 
fecurity  of  the* Government  ltfelf.  Eut  ex- 
perience mifl:  have  taught  you,  at  the  fame 
time,  that  a great  body  of  men  cannpt,adt, 
without  being,  though  they  are  not  aware 
of  it,  the  inflruments  of  the  defigns  of  a. 
fmall  number  of  perfons ; and  that  the  power 
of  the  People  is  never  any  thing  but  the 
power  of  a few  Leaders,  who  (though  it  may  be 
impoflible  |to  tell,*  jvhen,  or  hfciw)  have  found 
means  to  fecure  to  themfelves  the  direftion  of 
its  exercil'e.’,  > 


Let  us,  therefore,  he  alfo  beforehand  with 
this  othc*  inconvenience.  Let  us*eftedt  openly 
what] would,  otherwife,  take  Ydace  in  fecret. 
Let  intrufl;  our  power,  befor^  it  be  taken 
from  us  by  addrefs.  Thofe_  whom  we  (hall 
expr^efsly  have  made  the  depofltaries  of  it,  being 
freed  from  any  anxious  care  about  fapporting 
/ themfelves,  will  have  no  objedt  but  to  render  it 
ufeful.  They  will  ftand  in  awe  of  us  the  more, 
becaufe  they  v \ill  know  that  th 


ey  haVe 


not 
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impofed  upon  us ; and  inftead  of  a fmall  num- 
ber of  Leaders  who  would  imagine  they 
derive  their  whole  importance  from  their  own 
dexterity,  we  Ihall  have  clearly  ascertained 
Reprefeatatives,  who  will  oe  accountable  to 
us  for  the  evils  of  the  State. 

But  above  all,  by  forming  our  Government  ' 
of  a fmall  number  of  perfons,  we  fhall  , 
prevent  any  diforder  that  may  take  place  in 
it,  from  ever,  becoming  dangeroufly  extenlive. 

Nay  more,  we  Ihall  reader  it  capable  of  in- 
eftimable  combinations  and  refources,  which 

c .■  ..  x \ 

Would  be  utterly  impoliibl'e  in  that  Govern- 
ment of  all,  which  never  can  Ipe  any  thing 
but  uproar  and  confufion. 

In  Ihort,  by  exprefs1-  diverting  ourfelves  of 
a power  of  which  we  fhould,  at  bed:,  have 
had  only  an  apparent  enjoyment,  we  fhall 
be  intitled  to  make  conditions  for  ourfelves  t 
we  will  inlid:  that  our  liberty  be  augmented  ; 
we  will,  above  all,  referve  to  ourfelves  the  right 
of  watching  and  cenfuring  that  adminiftration 
which  will  have  been  edablifhed  only  by  our 
own  copfent.  We  fhall  the  better  fee  its  defedts, 
becaufe  we  fhall  be  only  its  (Spectators : we 
C 


c 


3 

fhall  cor.ved:  them  the  better,  bec^ufe  we  fhall 
1 *) 
be  independent  of  it.  ( a ) 

The  Englifh  Conflitution  being  founded 
upon  fucli  p?inc|ples  as  thofp  ’we  have  juft 
defcribed,  no  true  comparifon  can  be  made’ 
between  it,  and  the  Government  of  any  other 
States ; and  fince  it  evidently  infures,  not 
only  the  liberty,  but  the  general  fatisfadtion  in 
all  refpedts,  of  thofe  who  are  fubjedt  to  it,  in 
a much  greater  degree  than  any  odaer.  Govern- 
ment ever  did,  this  consideration  alcne  affords 
fuffiejent  ground  to  conclude*\vithout  looking 
farther,  that  it  is  atfo  much*  more  likely  to 


be  preferved  from  ruin. 

And  indeed  we  may  obferve  the  remarka- 
ble manner  in  which  n has  been  main- 
tained in  ihe  midft  of  fuch  general  commo- 

J 

tions  as  feemed  unavoidably  to^  prepare  its 


(a)  He  might  ha\*e  added,  as  w£  will  *not  feek  to 
counter-act  nature,  but  rather  to  follow  it,  we  (hall  be 
able  td  procure  ourfelves  a mild  Legiflatinn.  'Let  us  not 
be  w'chout  caufe  afraid  of  the  power  of  one  Man:  we 
fhall  have  no  need  either  of  a Tarpeian  rock,  V of  a 
Counfel  of  theTcn.  Having  exprefsly  allowed  to  the\People 
a liberty  to  enquire  into  the  conduit  of  Governmer\,  and 
to  endeavour  to  correct  it,  we  fhall  need  .^either  State- 
prifons, 9 nor  fecret  Informers.  I 
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deftrucftion.c  It  role  again,  we  fee,  after  the 

( c 

wars  between  Henry  the  Third  and  his 
Barons ; after  the  ufurpation  of  Henry  the 
Fourth;  and  after  the  long  and  bloody  quar- 

c C 

■rels  between  the  Houfes  of  York  and  Lan- 
cafter.  Nay,  though  totally  deftroyed  in  ap- 
pearance after  the  fall  of  Charles  the  Firll, 
and  though  the  greateft  efforts  had  been  made 
to  taife  another  form  of  Gpvernment  in  its 
ffead,  yet,  no  fooner  was  Charles  the  Second 
called  ovej*,  than  the  Fnglifh  Conftitution  was 
re-eftablifhed  upon  all  its  anciertt  founda- 
tions. ‘ r C C 

However,  as  what  has  not  happened  at  one 
c ' < 

time,  may  happen  at  another,  future  Revo- 
lutions (events  which  no  form  of  Govern- 
ment can  totally  prevent)  may  perhaps  end  in 
a different  manner  from  that  in  which  Daft  ones 
have  been  terminated.  New  Combinations 
may  poffilaly  take  place  among  the  then  ruling 
Powers  in  the  State,  of  fuch  a nature  las  to 
prevenf  the  Conftitution,  when  peace  is  after- 
wards^ reftored  to  the  Nation,  from  fet-  | 
tling/  again  upon  its  ancient  and  genuine  * 
foundations ; and  it  woui1  d certainly  be  a 
very  bold  affertion  to  decide  that  both  the 


t 
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outward  fqrm,  and  the  true  fpirit  of  the  Eng- 
lilh  Government,  would  again  be  preferved 
from  deftrudtioh,  if  the  fame  dangers  to  which 
they  have  in  former  times  been  expofed, 
Ihould  again  happen  to  take  place. 

Nay,  fuch  fatal  changes  as  thole  we  men- 
tion, ma  / be  mtroduced  in  quiet  times,’  or 
at  leaft,  by  me;ms  in  appearance  conftitutional. 
Advantages,  for  Sinftance,  may  be  taken  by 
particular  fadtioni,  either  of  the  feeble  .temper, 
or  of  the  miicondudt,  of  fome  future  King. 
Temr/orary  prepoflelfions  of.tne  People  may 
be  made  ufe  of,  to  make  them  concur  in  do- 
in  what  will  prove  afterwards  the  ruin  of  their 
own  liberty  Plans  of  apparent  improvement 
in  the  Conftitution,  forwarded  by  Men  who 
fhall  p oceed  without  a due  knowledge  of  the 
true  principles  and  foundations  of  Govern- 
ment, may  produce  erfedts  quite  N^ontrary  to 
thofe  which  they  intended,  arfd  in  reality  pre-? 
pare  its  ruin.  ( a ) The  Crown,  on  the  other 

obmm  -7— f-'*— l 1 1 1 muwn  ■ mt'  *■ 1 \ * — 

• («)  InfteJid  of  looking  for  the  principles  of  politics  in 

their  true  fource,  that  is  to  fay,  in  the  nature  of  ohe  affec- 
tions of  Mankind,  and  of  thofe  fecret  ties  by  which  \hey  are 
united  together  in  a ftate  of  Society,  Men  have  treated  that 
fcience  in  the  fame  manner  as  they  did  natural  Philolophy  in 
the  tinfes  of  Ariftoile,  continually  recurring  to*  occult  caufes 
and  principles,  from  which  no  ufefti!  confequence  rculd  be 
drawn.  Thus,  in  order  to  ground  particular  aifertions, 

3 K 


43+  THE  CONSTITUTION 

hand,  may,  by  the  acquisition  of  foreign  do- 
< minions,  acquire  a fatal  independency  the  f 
People  : and  if,  without  entering  into  any 
farther  particulars  on  this  fubjeft,  1 were  re- 
. quireli  to  point  out  the  principal  events  which 
would,  if  they  were  ever  to  happen,  prove 
immediately  the  ruin  of  the  English  Govern- 
ment, I would  anfwer,  the  English  Govern- 
ment will  be  no  more,  either  when  the 
Crown  Shall  become  independent  on  the  Na- 
tion for  t its  fupplies,  or  when  the  Repre- 


in the  Executive  authority,  [a) 

..'...■—.i..— 

they  have  much  ufed  the  t^ord  Constitution,  in  a perfpnal  * 
fenfe,  the  Conjiitution  loves,  the  Conftitution  forbids , and  the 
like.  At  other  times,  they  have  had  recourfe  tc  Luxury, 
in  order  to  explain  certam  events  ; and  at  others,  to  a Hill 
more  occult  caufe,  wKch  they  have  called  corrup  ion : and 
abundance  of  companions,  drawn  from  the  hurm  n Body, 
have  been  alfo  ufed  for  the  fame  purpofes.  Nor  is  it 
only  the  obfcurity  of  the  writings  of  Politicians,  and  the 
jmpoffibility  of  applying  their  fpeculative  Doctrines  to  any 
practical  ufe.  that  proves  that  fome  peculiar  and  uncom- 
mon difficulties  attehd  the  investigation  of  political  truths; 
the  fingular  perplexity  which  Men  in  general,  even  the 
ableSt,  labour  under,  when  they  attempt  to  difcufs  abstract 
queftions  in  politics,  alfo  justifies  this  obfervation,  and  proves  « 
that  the  crue  firSt  principles  of  this  Science,  whatever  they  ( 
are,  lie  Jeep  in  both  the  human  heart  and  understanding. 

( a ) And  if  at  any  time,  any  dangerous  changes  were  to  ' 
take  pldce  in  the  EngliSh  Constitution,  the  pernicious 
tendency  of  which  the  People  were  not  able  at  SirSf  to  difcover, 
restrictions  on  the  Liberty  of  thePrefs,  and  on  the  Power  of 
Juries,  will  give  them  the  SirSl  information. 
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Conclujion . — A few  woras  on  me  nature  of  the 
Divifons  'that  take  place  in  England. 

Shall  conclude  this  Work  with  a few 
obfervationAon  the  total  freedom  from  vio,- 
lence  with  whrth  the  political  debates  and 
contentions  in  England  are  conducted. and  ter- 
minated, in  cider  both  to  give  a farther  proof 
of  t pc  foundnefs  of  the  principles  on  which 
the  En^lilh  Government  is  founded,  ajid  to 
confute,  in  general,  the  opinion  ^of  foreign 
Writer  or  Politicians  who,  milled  by  the 
apparent  heat  with  which  thofe  debates  are 
fometi/ies  carried  on,  and  the  rumours  to 
which  they  give  occalion,  look  upon  England 
as  a perpetual  fcene  of  civil  \broils  and 
dilfenfions. 

Iri  fadt,  if  we  conlider,  in  the  firft  place, 
/the  conlhint  tenour  of  the  conduct  of  \he  Par- 
liament, we  lhall  fee  that  whatever  different 
plans  the  feveral  Orders  that  compofe  it',  may 
at  times  purfue,  and  whatever  ufe  they  may’, 

■>  K a ' 
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in  confeqnence,  make  of  their  privileges,  they 
never  go,  with  regard  to  each  other,  beyond 
the  terms,  not  only  of  decency  but  even  of 
that  genera1  ^ood  underftanding  v*hich  ought 

c * 

to  prevail  among  them. 

Thus  the  King,  though  he  preferves  the 
ilyle  of  his  Dignity,  never  addreffes  the  two 
Houfes,  but  in  terms  of  rega?  d and  affection  ; 
and  if  at  any  time  he  chpi'es  to  refufe  their 
Bills,  he  only  fays  that  he  wi1J  conlider  of 
them ; which  is  certainly  a 6~ntiu  expref- 
fion  than  the  word  Veto*  V 

f x 

( { 

The  two  Houfes,  on  their  part,  though 
very  jealous,  each  ^within  their  ow/i  walls,  ^ 
of  the  freedom  of  Speech,  are,  on  the  other 
hand,  extremely  careful  that  that  liberty  fhall 
never  break  out  into  unguarded  exprellions 
with  regard  to  the  perfon  of  the  King.  It 
is  even  a comlant  rule  among  them  never  to 
mention  him  when  they  mean  to  blame  the 
adminiftration ; and  thofe  things  which  they 
may  ohufe  to  cenfure,  even  in  the  Speeches 
made/  by  the  King  in  perfon,  and  which  are 
plairtly  his  own  adts,  are  never  confidered  but 

C • ' 
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as  the  faults  of  his  Minifters,  or  in  general 
» 3 • 
of  thofe  who  have  advifed  him. 

The  two1  Houfes  aret  alfo  equally  attentive 
to  prevent  ajhy  adt  contrary  to  that  refpedt 
which  they  mutually  owe  to  one  another.. 
The  examples  of  their  differences  with  each 
other,?  are  very  rare,  and  were  only1  friere 
mifunderftarnings.  Nay,  in  order  to  prevent 
all  fubjedt  on  altercation,  the  cuftom  is,  that 
when  one  , of  /the  two  Houfes  >refufes  to  con- 
fent  'j  a hill  prefented  by  the  other,  ’ no 

fc  /ma1  declaration  is  madd  of  fuch  refufal ; 

/ * • * 

and  /the  Houfe  whofe  Bill  is  rejedted,  learns 

its  ate  only  from  their  hearing  no  more  of 

r j . 

it,  pr  by  what  the  Members  may  be  told 
as  irivate  perfons. 

In  each  Houfe,  the  JVIembers  take  care, 
even  in  the  heat  of  debate,  never  to  go  be- 
yond certain,  bounds  in  th^r  . manner  of 
fpeaking  of  each  other ; and  if  they  were  to 
(jffend  in  that  refpedt,  they  would  certainly 

incur  the  cenfure  of  the  Houfev  And  as 

reafon  has  taught  Mankind  to  Acfrain,  i 


in 


their  wars,  from  all  injuries,  to  e^ch  other 
that  have  no  tendency  to  promote  the  objedt 
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of  their  contentions,  fo  a kind  of  Law  of 

< C 

Nations  (if  I may  fo  exprefs  myfelf)  has  been 
introduced  among  the  perfons  who  form  the 
Parliament,  and  intereft  themselves  in  the 
debates : they  nave  uncovered  that  they 

may  very  well  be  of  oppofite  parties,  with- 
out bating  and  perfecuting  one  another. 
Coming  frefh  from  debates  car  ted  on  even 
.with  considerable  warmth,  they  meet  without 
reluctance  in  the  ordinary  intei  ;ourfe  of  life ; 
and  fufpending  all  hoftjlities,  tfivy  nJd  every 
place  out  of*  Parlia/nent,  to  be  neutral  ground. 

- r * \ \ 

With  regard  to  the  generality  of  th'V  Peo- 
ple, as  they  never  are  called  upc,n  to  jcome 
to  a final  decifion  with  refpedt  to  any  pub- 
lic meafures,  or  exprefsly  to  concur  in  Sup- 
porting them,  they  preferve  themfelves  fiill 
more  free  from  party  Spirit  than  their  Repre- 
sentatives themfelves  Sometimes  are.  Confider- 
ing,  as  we  have  obferved,  the  affairs  of  Govern- 
ment as  only  matter  of  Speculation,  they  never 
have  occafion  to  engage  in  any  vehement  contelis 
among  themfelves  on  that  account.  Much  lefs 
do  they  (allow  themfelves  to  take  an  adtive 

c 

and  violent  part  in  the  differences  of  particu- 
lar fadtk  ns,  or  the  quarrels  of  private  indi- 
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viduals.  »’And  thofe  family  feuds,*  thofe  party 
anirr'ffities,  thofe  vidories  and  confequent  ’ 
outrages  of  /alternately  fuccefsful  fadions,  in 
fnort,  ali  thofe  Inconveniences  which  in  fo 
many  other  States  have  constantly  been  the* 
attendants  of  liberty,  and  which  Authors  tell 
us  we  inuft  fubmit  to  as  the  price  of  it,  are 
things  totally!  unknown  in  England. 

But  are  not  the  Englifh  perpetually  making 
complain^  'Jgalnft  the  Admin iftratiori  ? and  4o 
they  '.ot  'peak  and  write  as  if  they  Were  conti- 
nue yly  oxpoled  to  gpevances  of  every  kind  ? 

Undoubtedly,  I anfwer,  in  a Society  of 
Efeing:  fubjed  to  erro?,  diffatisfadions,  from 
one  ( barter  or  other,  will  neceffarily  arife ; 
and  ill  a free  Society,  they  will  be  openly 
manifefted  by  complaints.  Befides,  as  in  Eng- 
land every  Man  is  permitted  to  give-  his  opinion 
upon  all  fubjeds,  and  as  to  watch  over  the 
Administration,  and  to  complain  of  grievances, 
is  she  proper  duty  of  the  Reprefen tatives  of 
the  People;  complaints  muft  neceffarily  j?e 
heard  in  fuch  a Government,  and  even  more 
frequently,  and  upon  more  fubjeds,  than  f in 
any  other.  > 
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But  thofe  complaints,  let  it  be'remem- 
• bered,  are  not,  in  England,  the  cries  of  op- 
preffion  forced  at  laft  to  break  its  blence. 

They  do  not  fuppofe  hearts  deeply  wounded. 

■Nay,  I will  go  farther,  they  do  not  even 
fuppofe  very  determinate  fentiments  ; and  they 
are  often  nothing  more  than  the  hrft  vent 
which  Men  give  to  their  new,  and  yet  un- 
settled conceptions. 

The  agitation  of  men’s  min  Is  '‘c  not  there- 
fore in  England  what  it  would  bo  in  other 
States  ; it  is  not  the  fymptom  of  a p\  ofo  md  j 

and  general  difeontent,  and  the  forerur  ner  of 
violent  commotions.  Iforefeen,  regulated,  eve<n  ^ 
hoped  for  by  the  Conftitution,  it  an  mates 
all  the  parts  of  the  State,  and  is  o be 
confidered  only  as  the  beneficial  vicifhtude  of 
the  feafons.  The  Power  which  governs, 
being  dependant  on  the  Nation,  but  poffef- 
fmg  "at  the  fame  time  the  general  affedion 
of  the  People,  is  often  thwarted,  but  never 
endangered . Like  a vigorous  Tree  which 
ft.  etches  its  branches  far  and  wide,  the 
flighted;  breath  puts  it  in  motion ; but  it  ac- 
quires and  exerts  at  every  inftant  a new 
O 
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degree  ‘of  force,  and ' refills  the  Winds,  both 
by  the  flreyigth  and  elafticity  of  its  fibres, 
and  the  depth  of  its  roots.  ' 

In  a word,  whateVer  Revolutions  may  at  time.s 
happen  among  the  perfons  who  conduct  the 
public  affairs  irf  England,  they  never  Jcc?afion 
the  fhorteil  cpffation  of  the  power  of  the  Laws, 
nor  the  fmai^eft  diminution  of  the  fecurity  of 
individuals.  Man  who  fhould,  have  incurred 
the  entity  «of  the  •moft  powerful  Men1  in 
thev/otat- — what  do  I fay? — though  he  had, 
like  another  Vatinhis,  drawn  upon  himfelf  the 
united  detonation  of  all  parties,  he  might, 
iinde;  the  ^rotedtion  'of  the  Laws,  and  by 
keeping  within  the  bounds  prefcribed  by 
them',  continue  to  fet  both  his  enemies  and  the 
whole  Nation  at  defiance. 

The  limits  prefcribed  to  this  Book  do  not 
allow  us  to  enter  into  any  farther  particulars 
on  the  lubjedl  we  are  treating  here ; but  if 
we  were  to  make  an  inquiry  into  the  ;n- 
fluence  which  the  Englifh  Government  as 
on  the  manners  and  Cufloms  of  the  Pec  le 
of  England,  perhaps  we  fhould  find,  ^aat 
inftead  of  infpiring  them  with  any  d:  jTtjlition 
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to  diforder  or  anarchy,  it  produces  on  them 
a quite  contrary  effeCt.  As  they  fee  the  higheft  f 
Powers  in  the  State  conftantly  fubtqit  to  the 
Laws,  and  they  recei',  themftlves,  fuch  a cer- 
tain protection  from  thofe  laws,  whenever  they 
appeal  to  them,  it  is  impoftible  but  they  muft 
infenfibly  contract  a deep-rooted  attaciiment 
and  refpeCt  for  them,  which  can  at  no  time 
ceafe  to  have  fome  influence  on  their  aCtions. 

An<J  in  fact,  we  fee  that  even  the  ’ower  clafs 
of  the  People,  in  England,  noiwithAmd- 
ing  the  apparent  exceffes  into  which  ti  ey 
are  fometimes  hurried,  poffefs  a fpi^.  t of 
juftice  and  order,  fuper(>or  to  what  is  tj>  be  < 
obferved  in  the  fame  rank  of ' Men  in  other 
Countries.  The  extraordinary  indulgence 
which  is  fhewn  to  accufed  perfons  of  every 
degree,  is  not  attended  with  any  of  thofe 
pernicious  confequences  which  we  might  at 
firft  be  apt  to  fear  from  it.  And  it  is  perhaps 
to  the  nature  of  the  Englifh  Government  itfelf 
(hj  wever  remote  the  caufe  may  feem)  and  to 
th  fpirit  of  Juftice  it  continually  and  infen- 
fit  v diffufes  throughout  all  orders  of  the 
PeoA  1e,  that  we  are  to  attribute  the  fingular 


advantage  poffefTed  by  the  Englifh  Nation, 
of  employing  an  incomparably  milder  mode  of 
adminifcering  criminal  juftice  than  any  other 
Nation,  ar^d  at  the  fame  time  of  affording 
perhaps  fewer  injjances  of  violence  or  cruelty. 

Another  ^onfequence  which  we  might  ob- 
ferve  here,  as  flowing  alfo  from  the  principles 
of  the  Englifft  Government,  is  the  moderate 
behaviour  if  all  thofe  who  are  inverted  with 
any  Kanch  of  public  authority.  And  if  we 
loo^e  a'<  the  conduct  of  all  public  Officers  in 

England,  from  the  Minifter  of  State,  or  the 

> 

Tudgel,  dowq  to  the  lovvelt  officers  of  Juftice, 
we  find  a fpirit  of  forbearance  and  lenity 
preva’ling  in  England  among  all  perfons  in 
power,  which  cannot  but  create  the  greateft 
furprile  in  thofe  who  have  vffited  other 
Countries. 

One  circumrtance  more  I lhall  obferve  here, 
as  peculiar  to  England,  which  is  the  conftant 
attention  of  the  Legiflature  in  providing  fir 
the  intererts  and  welfare  of  the  People,  and 
the  indulgence  {hewn  by  them  to  their  very 
prejudices.  Advantages  thefe,  which  yt  no 
doubt  the  confequence  of  the  general  fpirit 
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which  animates  the  whole  Englifh  Govern- 
ment, but  are  alfo  particularly  owjng  to  that 
circumftance  peculiar  to  it,  of  having  lodged 
the  adtive  part  of  Legiflation  in  the  hands 
of  the  Reprefentatives  of  the  Nation ; and  - 
committed  the  care  of  alleviating  the  griev- 
ances of  the  People  to  perfons  who  either 
feel  them,  or  fee  them  nearly,  and  whofe 
fureft  path  to  advancement  and  glory  is  to 
be  adtive  in  finding  remedies  for  them. 

Not  that  I mean,  however,  that  np  alufes 
take  place  in  the  Englifh  Government,  and 
that  all  poffibie  good(  laws  are  made  in  it, 
but  that  there  is  a conftant  tendency  in  it 
both  to  correct  the  one,  and  improve  the  other. 
And  that  all  the  laws  that  are  in  being,  are 
certainly  executed,  whenever  appealed  to,  is 
what  I look  upon  as  the  charadteriftic  and 
undifputed  advantage  of  the  Englifh  Confti- 
tution,  A Conflitution  the  more  likely  to  pro- 
duce all  the  effedts  we  have  mentioned,  and 
to  procure  in  general  the  happinefs  of  the 
People,  in  that  it  has  taken  Mankind  as  they 
are,  and  has  not  endeavoured  to  prevent  every 
thing,  but  to  regulate  every  thing.  I fhall 
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add,  the  more  difficult  to  difeover,  as  its 
form  • was  ^complicated,  while  its  principles 
were  natural  and  fimple.  Hence  it  is 
that  the  Politicians  of  Antiquity,  fenfible 
of  the  inconveniences  of  the  Govern- 
ments they  had  ’opportunities  of  knowing, 
wilhecj  for  the  eflablilhment  of  fuch  a 'Go- 
vernment, without  much  hopes  of  ever 
feeing  it  effected  : ( a ) nay,  Tacitus,  the  bed; 
Judge  pi  them  all,  confidered  it  as  a project 
inti  rely  chimerical.  ( b ) Nor  was  it  becaufe 
he  had  not  thought  of  it,  had  not  reflected 
on  it,  that  he  was  of  this  opinion.  He  -h3^ 
fought  for  "fuch  a G’overnment,  had  h?d  a 
glimpfe  of  it,  and  yet  continued  to  pro- 
nounce it  impracticable. 

Let  us  not  therefore  aferibe  to  the  con- 
fined views  of  Man,  to  his  imperfect  faga- 
city,  the  difeovery  of  this  important  fecret. 

(a)  “ Statuo  efle  optime  conftitutam  Repubiicam  quse 
“ ex  tribus  generibus  illis,  regali,  optimo,  Sc  populari, 

“ modice  confufa.” — Cic.  fragtn. 

(b)  “ Cun&as  Nationes  & Urbes,  Populus,  aut  Priores, 

“ aut  Singuli,  regunt.  Deiecta  ex  his  Sc  conftituta  Rei- 
*s  publicae  forma,  laudari  facilius,  quam  evenire ; vel  ii 
*5  evenit,  haud  diuturna  efi’e  poteft.”— Tac.  Ann.  L.  iv. 
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The  world  might  have  grown  old,  genera- 
tions might  have  fucceeded  generations,  ftill 
feeking  it  in  vain.  It  has  been  by  a fortunate 
conjunction  of  circumftances,  I will  add,  by 
the  afliftance  of  a favourable  fituation,  that 
Liberty  has  at  lad;  been  able  to  ereCt  herfelf 
a Temple. 

Invoked  by  every  Nation,  but  of  too  de- 
licate a nature,  as  it  fhould  feem-  to  fubfift 
in  Societies  formed  of  fuch  imperfect  beings 
as  Mankind,  fhe  fhewed,  and  but  juft  fhewed, 
herfelf,  to  the  ingenious  Nations  of  anti- 
quity that  inhabited  the  fouth  of  Europe. 
They  were  conftantly  miftaken  in  the  form 
of  the  worfhip  they  paid  to  her  : as  they 

eontinuahy  aimed  at  extending  dominion  and 
conqueft  over  other  Nations,  they  were  allb 
no  lefs  miftaken  in  the  fpirit  of  that  wor- 
fhip : and  though  they  continued  for  ages  to 
pay  their  devotions  to  her,  fhe  ftill  conti- 
nued, with  regard  to  them,  to  be  the  unknown 
Goddefs. 

Excluded,  fince  that  time,  from  thofe  places 
to  which  fhe  had  feemed  to  give  a preference, 
driven  to  the  extremity  of  the  Weftern  World, 
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banifhed'  even  out  of ’the  Continent,  fhe  has 
taken  'refuge  in  the  Atlantic  Ocean.  It  is  there, 
that,  freed  from  the  danger  of  external  difturb- 
ance,  and  affifted  by  a happy  pre-arrange- 
ment of  things,  die  has  been  able  fully  to 
difplay  the  form. that  fuited  her;  and  fhe  has 
found  fix  centuries  to  have  been  neceffary  to 
the, .completion  of  her  Work. 

Being  fheltered,  as  it  were,  within  a Cita- 
del, flie  thvfre  reigns  over  a Nation  which 
is  the  more  intitled  to  her  favours  as  it 
endeavours  to  extend  her  Empire,  and  car- 
ries with  it,  to  every  part  of  its  dominions,  the 
bleffings  of  induftry  and  equality.  Fenced 
in  on  every  fide,  to  ufe  the  expreffions  of 
Chamberlayne,  with  a wide  and  deep  ditch, 
the  fea,  guarded  with  ftrong  outworks,  its 
fhips  of  war,  and  defended  by  the  courage 
of  its  Seamen,  it  preferves  that  important 
fecret,  that  facred  fire  fo  difficult  to  be 
kindled ; and  which  if  it  were  once  extin- 
guifhed,  would  perhaps  never  be  lighted 
again.  When  the  World  fball  have  again 
been  laid  wafte  by  Conquerors,  it  will  fhll  con- 
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tinue  to  Shew  Mankind  not  only  the  prin- 
ciple that  ought  to  unite  them,  but  what  is 
of  no  lefs  importance,  the  form  under  which 
they  ought  to  be  united.  Arid  the  Philo- 
fopher,  when  he  happens  to  refledt  cn  wha;  is 
constantly  the  fate  of  civil  Societies  among# 
Men,  and  obferves  with  concern  the  npmerous 
and  powerful  caufes  which  feem,  as  it  were, 
unavoidably  to  condudt  them  all  to  a State  of 
incurable  political  Slavery,  takes  comfort  in 
feeing  that  Liberty  has  at  la#  difclofed  her 
fecret  to  Mankind,  and  fecured  an  Aiylum 
to  herfelf. 


THE  END. 


